RESOLUTION # 1R OF 2012
De Novo Review of Uniland Partnership of Delaware LP (Monroe)

WHEREAS, Uniland Partnership of Delaware LP (hereinafter “Uniland
(Monroe)” or “appellant”), has filed administrative and judicial appeals concerning
the June 29, 2009, revocation of its Empire Zone certificate in Monroe Empire Zone
by the Commissioner of Economic Development (the “Commissioner”), pursuant to
GML § 959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an
administrative appeal filed with the Empire Zone Designation Board (“the Board”)
pursuant to General Municipal Law (“GML”) § 959(w) and 5 NYCRR Part 14,
challenging the Commissioner’s revocation, and (2) a judicial appeal filed with the
Supreme Court pursuant to Article 78 of the Civil Practice Law and Rules,
challenging the Board’s determination, dated October 25, 2010, upholding the
Commissioner’s revocation determination (“2010 aﬁge Determination”);

WHEREAS, the judicial proceeding com ed niland (Monroe) was
marked off the calendar pursuant to a writt ipulation there was an
agreement between the parties that the would provi de novo review of its
administrative appeal;

N
WHEREAS, on 12/20/201%3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
ether with supplemental
lation;

from the Commissioner’s revocation determination
submissions provided in accordance wit

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi ,one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 1R OF 2012
De Novo Review of Uniland Partnership of Delaware LP (Monroe)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wpand 5 NYC 14.3
(“Authority of the Empire Zone D@ciom)_

The burden is on Uniland (Monroe) to prese
evidence on these issues regarding error 1 i
circumstances in Shi
days to “present a
continued,” and t

Board “shall only reverse” if it
ented by the business
r'’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

ufficient and specific

ases and extraordinary
that appellants have 60
its certification should be
the explanations provided by the
business enterprise. lementing regulations clarify that
such “writ bmissi ust contain spe factual information (along with
documﬁ establishi at information) and all legal arguments that

demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §

14.2(b):
The hat the Bo
does not alter the applicabl

the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5) and also on a finding that appellant failed
the cost-benefit provision of GML § 959(a)(v)(6).
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Appellant’s written submissions include the following explanations for why
its certification should be continued:

. decertification violated due process rights and should be reinstated because
of promissory estoppel

. regulations were not promulgated pursuant to SAPA

. assets were transferred from a related entity but transferring assets among
related entities is a core function of a real estate development company

. employees were never transferred between various entities

. extraordinary circumstance exists because the company has invested over
$20M in their Empire Zones facilities and exceeded thegprojections made when first
certified ’

. shirtchanger test should not apply to 3 of ities because they received
certificate of eligibility into program after Aug

. benefit-cost analysis should be don s certified locations

and if done this way, the benefit-cost rati ocations would be
over 4:1 (Monroe entity failed test)
. decertification should not be retro e to Janmary 1, 200

Viewing these explanationww\;idually, and cumulatively, against the
applicable standard of review, the Boardfinds thatt constitute extraordinary
circumstances that would justify the conti certi ion of this business

enterprise.

While the t defined by statute or
regulation, its mean ard’s resolutions in prior appeals

where the '
contin
evidefice was presented to e ish that *business enterprises:

behalf of a single tenant that created at least 100 net
State. Resolution # 6 of 2010) (3 business

new jobsin N

enterprises); or

e Were manufacturers, (or entities related to manufacturers), that when
viewed as a single business enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or

e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or

e Met or exceeded their job goals as stated in their application for certification

and also
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0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or

0 invested atleast $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
Uniland (Monroe) establish sufficiently extraordinary giscumstances to justify its
continued certification.

In this case, the Commissioner also bas tification upon the
additional ground that Appellant failed the i The explanations
provided by appellant demonstrate that iti
investments did, in fact, exceed the tax

fits that it receive
ion @rminatio

s"oner’s revo &ersed for

Accordingly, the Commi
the reasons set forth above.

DATE: May 4, 2012

Secretary:

N




RESOLUTION # 2R OF 2012
De Novo Review of Uniland Partnership of Delaware LP (Tonawanda)

WHEREAS, Uniland Partnership of Delaware LP (hereinafter “Uniland
(Tonawanda)” or “appellant”), has filed administrative and judicial appeals
concerning the June 29, 2009, revocation of its Empire Zone certificate in
Tonawanda Empire Zone by the Commissioner of Economic Development (the
“Commissioner”), pursuant to GML § 959(w) and 5 NYCRR § 11.9(c), which appeals
are identified as (1) an administrative appeal filed with the Empire Zone
Designation Board (“the Board”) pursuant to General Municipal Law (“GML") §
959(w) and 5 NYCRR Part 14, challenging the Commissioner’s revocation, and (2) a
judicial appeal filed with the Supreme Court pursuant to Article 78 of the Civil
Practice Law and Rules, challenging the Board’s deter ation, dated October 25,
2010, upholding the Commissioner’s revocation de errn’ation (“2010 Challenge
Determination”);

WHEREAS, the judicial proceeding c iland (Tonawanda) was
marked off the calendar pursuant to a wri i i ere was an
agreement between the parties that the rd would provide novo review of its
administrative appeal; .

WHEREAS, on 12/20/201\];§ard received correspondence on behalf of
appellant requesting a de novo review by.the Board of.its administrative appeal
from the Commissioner’s revocation'determination t er with supplemental
submissions providedi al sti tion;

WHEREAS;, not participate in the
Board’s 2010 challe ding the Commissioner of Taxation
and Finan i ointed by the Senate Majority Leader,

and his

T , that the Board hereby grants the request for
ade novore ation based on the written submissions provided for
by GML § 959( § 14.2(b) that were timely filed in 2009, together

with any suppleme Is provided in December 2011 in accordance with

the verbal stipulatio

BE IT FURTHER RESOLVED, that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only

1
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authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjand 5 NYC 14.3
(“Authority of the Empire Zone Déi(nationu)_

The burden is on Uniland (Tonawanda) to present sufficient and specific
evidence on these issues regarding exror i efit-C ases and extraordinary
circumstances in Shi rov that appellants have 60
days to “present a issi its certification should be
continued,” and t the explanations provided by the
business enterprise. lementing regulations clarify that
such factual information (along with

writ bmissi st contain spe
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §

14.2(b):

The at the Board is providing a de novo review and determination
does not alter the applicable standard of review identified above. In this context,
the de novo review: ination simply means that the Board is not giving any
weight or considerat previous resolution and determination to uphold the

Commissioner’s revoca determination and is taking a fresh look at the merits of
this appeal.

oard “shall only reverse” if it
ented by the business
r’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

«

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).
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Appellant’s written submissions include the following explanations for why
its certification should be continued:

. decertification violated due process rights and should be reinstated because
of promissory estoppel

. regulations were not promulgated pursuant to SAPA

. assets were transferred from a related entity but transferring assets among
related entities is a core function of a real estate development company

. employees were never transferred between various entities

. extraordinary circumstance exists because the company has invested over
$20M in their Empire Zones facilities and exceeded thegprojections made when first
certified ’

. shirtchanger test should not apply to 3 of ities because they received
certificate of eligibility into program after Aug

. benefit-cost analysis should be don s certified locations

and if done this way, the benefit-cost rati ocations would be
over 4:1 (Monroe entity failed test)
. decertification should not be retro e to Janmary 1, 200

Viewing these explanationww\;idually, and cumulatively, against the
applicable standard of review, the Boardfinds thatt constitute extraordinary
circumstances that would justify the conti certi ion of this business

enterprise.

While the t defined by statute or
regulation, its mean ard’s resolutions in prior appeals

where the '
contin
evidefice was presented to e ish that t.business enterprises:

behalf of a single tenant that created at least 100 net
State. Resolution # 6 of 2010) (3 business

new jobsin N

enterprises); or

e Were manufacturers, (or entities related to manufacturers), that when
viewed as a single business enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or

e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or

e Met or exceeded their job goals as stated in their application for certification

and also
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0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 0f 2010 (13 business enterprises); or

0 invested atleast $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
Uniland (Tonawanda) establish sufficiently extraordi circumstances to justify
its continued certification.

Accordingly, the Commissioner’s ation determination is reversed for

the reasons set forth above.

DATE: May 4, 2012

Secretary:

N




RESOLUTION # 3R OF 2012
De Novo Review of Uniland Partnership of Delaware LP (Buffalo)

WHEREAS, Uniland Partnership of Delaware LP (hereinafter “Uniland
(Buffalo)” or “appellant”), has filed administrative and judicial appeals concerning
the June 29, 2009, revocation of its Empire Zone certificate in Buffalo Empire Zone
by the Commissioner of Economic Development (the “Commissioner”), pursuant to
GML § 959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an
administrative appeal filed with the Empire Zone Designation Board (“the Board”)
pursuant to General Municipal Law (“GML”) § 959(w) and 5 NYCRR Part 14,
challenging the Commissioner’s revocation, and (2) a judicial appeal filed with the
Supreme Court pursuant to Article 78 of the Civil Practice Law and Rules,
challenging the Board’s determination, dated October 25, 2010, upholding the
Commissioner’s revocation determination (“2010 aﬁge Determination”);

WHEREAS, the judicial proceeding com ed
decided by the court, which annulled the B 's determ
case back to the Board for reconsiderati suantto 5 N

niland (Buffalo) was
ion and remitted the
Part 14;

WHEREAS, the Board has appellan iginal 2009 submissien to the Board
in support of its appeal from the @:sioner's revocation deter&ion;

WHEREAS, the Board has newmembers wha did not participate in the
Board’s 2010 challenged determination, i i missioner of Taxation
and Finance and his desi Senate Majority Leader,
and his designee, the designee for the

Board hereby provides a de novo
submissions provided for by GML §

BE IT FU
June 29, 20
conclusions:

the Board hereby reverses the Commissioner’s
ination based on the following findings and

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only
authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
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provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(¢c)(1).

In ruling on appeals raising these issues, the Board “shall only reverse” if it
“unanimously finds that there was sufficient evidence presented by the business
enterprise demonstrating that the commissioner’s finding with respect to” the cost
benefit test “was in error, or that, with respect to” the t Changer test, "any
extraordinary circumstances occurred which wouldgu y the continued
certification of the business enterprise. GML § 9 Jand 5 NYCRR § 14.3
(“Authority of the Empire Zone Designation”).

The burden is on Uniland (Buffal resent suffici
on these issues regarding error in Bene ost cases and extr
circumstances in Shirt-Changer cases. Th

tute provides that llants have 60
days to “present a written submiiiion ... explainingwhy its certifia(% should be

nd specific evidence
inary

continued,” and that the Board “s onsider the explanations provided by the
business enterprise.” GML § 959(w). 1mpleme regulations clarify that
such “written submission must contain s ic factu ormation (along with
documentation establishing that inf i guments that
demonstrate” the or and umstances. 5 NYCRR §
14.2(b).

nt has'fequeste d the Board has agreed to provide, a
i r the applicable standard of review
the de n@rewew and determmatlon 51mply

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. decertification violated due process rights and should be reinstated because
of promissory estoppel
. regulations were not promulgated pursuant to SAPA
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. assets were transferred from a related entity but transferring assets among
related entities is a core function of a real estate development company

. employees were never transferred between various entities

. extraordinary circumstance exists because the company has invested over

$20M in their Empire Zones facilities and exceeded the projections made when first
certified

. shirtchanger test should not apply to 3 of the entities because they received
certificate of eligibility into program after August 1, 2002

. benefit-cost analysis should be done for all of Uniland’s certified locations
and if done this way, the benefit-cost ratio for all of its certified locations would be

over 4:1 (Monroe entity failed test)

. decertification should not be retroactive to ] m’y 1,2008
Viewing these explanations, individuall;‘ C

applicable standard of review, the Board fi at they

circumstances that would justify the co certification
enterprise.

latively, against the
titute extraordinary
is business

" N
While the term extraordin&cirzumstances is not defined Wtute or

regulation, its meaning is informe the Board’s resolutions in prior appeals
where the Board unanimously found extraordinary umstances justifying the
continued certification of a total of\ 123 business enterprises, where sufficient
evidence was presen ' rises:

e Didnottr ed entity. Resolution 4 of
esolution 11 of 2010 (6 business
ent

cteda facili behalf ofia si tenant that created at least 100 net
new jobs in New,Yor e. Resol‘n # 6 0f 2010) (3 business

prises); or
or entities related to manufacturers), that when
viewe i ess enterprise, had a benefit-cost ratio of at least
10:1 fro 2007. Resolution # 8 0of 2010 (17 companies); or
ion in the redevelopment or reuse of its Empire

(5 business ente
e Met or exceeded their job goals as stated in their application for certification
and also
0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or
0 invested atleast $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or
0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).
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The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
Uniland (Buffalo) establish sufficiently extraordinary circumstances to justify its
continued certification.

Accordingly, the Commissioner’s revocation determination is reversed for
the reasons set forth above.

DATE: May 4, 2012
Secretary:




RESOLUTION # 4R OF 2012
De Novo Review of Uniland Partnership of Delaware LP (Buffalo)

WHEREAS, Uniland Partnership of Delaware LP (hereinafter “Uniland
(Buffalo)” or “appellant”), has filed administrative and judicial appeals concerning
the June 29, 2009, revocation of its Empire Zone certificate in Buffalo Empire Zone
by the Commissioner of Economic Development (the “Commissioner”), pursuant to
GML § 959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an
administrative appeal filed with the Empire Zone Designation Board (“the Board”)
pursuant to General Municipal Law (“GML”) § 959(w) and 5 NYCRR Part 14,
challenging the Commissioner’s revocation, and (2) a judicial appeal filed with the
Supreme Court pursuant to Article 78 of the Civil Practice Law and Rules,
challenging the Board’s determination, dated October 25, 2010, upholding the
Commissioner’s revocation determination (“2010 aﬁge Determination”);

WHEREAS, the judicial proceeding com ed niland (Buffalo) was
marked off the calendar pursuant to a writt ipulation there was an
agreement between the parties that the would provi de novo review of its
administrative appeal;

-
WHEREAS, on 12/20/201&?]3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
ether with supplemental
lation;

from the Commissioner’s revocation determination
submissions provided in accordance wit

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi , one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only
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authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

Board “shall only reverse” if it
ented by the business
r'’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wpand 5 NYC 14.3
(“Authority of the Empire Zone Dﬁfion”).

The burden is on Uniland (Buffaley),to present sufficient and specific evidence
on these issues regarding error in Benefit xtraordinary
circumstances in Shi rov that appellants have 60
days to “present a issi its certification should be
continued,” and t the explanations provided by the
business enterprise. lementing regulations clarify that
such “writ ust contain spe factual information (along with
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §
14.2(b):

The
does not alter t
the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5) and also on a finding that appellant failed
the cost-benefit provision of GML § 959(a)(v)(6).
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Appellant’s written submissions include the following explanations for why
its certification should be continued:

. decertification violated due process rights and should be reinstated because
of promissory estoppel

. regulations were not promulgated pursuant to SAPA

. assets were transferred from a related entity but transferring assets among
related entities is a core function of a real estate development company

. employees were never transferred between various entities

. extraordinary circumstance exists because the company has invested over
$20M in their Empire Zones facilities and exceeded th

e’ojections made when first

certified

. shirtchanger test should not apply to 3 of ities because they received
certificate of eligibility into program after Aug

. benefit-cost analysis should be don s certified locations

and if done this way, the benefit-cost rati ocations would be
over 4:1 (Monroe entity failed test)
. decertification should not be retro e to Janmary 1, 200

Viewing these explanationww\;idually, and cumulatively, against the
applicable standard of review, the Boardfinds thatt constitute extraordinary
circumstances that would justify the conti certi ion of this business

enterprise.

While the
regulation, its mean

t defined by statute or
ard’s resolutions in prior appeals

where the
contin enterprises, where sufficient
evidefice was presented to e ish that *business enterprises:

behalf of a single tenant that created at least 100 net
State. Resolution # 6 of 2010) (3 business

new jobsin N

enterprises); or

e Were manufacturers, (or entities related to manufacturers), that when
viewed as a single business enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or

e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or

e Met or exceeded their job goals as stated in their application for certification

and also
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0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or

0 invested atleast $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
Uniland (Buffalo) establish sufficiently extraordinary cifeumstances to justify its
continued certification.

In this case, the Commissioner also bas
additional ground that Appellant failed the
provided by appellant demonstrate that
investments did, in fact, exceed the tax

tification upon the

fits that it receive
ion @rminatio

sioner’s revo mersed for

Accordingly, the Commi
the reasons set forth above.

DATE: May 4, 2012

Secretary:

N




RESOLUTION # 5R OF 2012
De Novo Review of ICC South (Tonawanda)

WHEREAS, ICC South (hereinafter “ICC South (Tonawanda)” or “appellant”),
has filed administrative and judicial appeals concerning the June 29, 2009,
revocation of its Empire Zone certificate in Tonawanda Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML") § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed
was marked off the calendar pursuant to a n stipul
agreement between the parties that the would provi
administrative appeal;

CC South (Tonawanda)
and there was an
de novo review of its

-
WHEREAS, on 12/20/201&?]3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
from the Commissioner’s revocation determination
submissions provided in accordance wit

ether with supplemental
lation;

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi , one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 5R OF 2012
De Novo Review of ICC South (Tonawanda)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjpand 5 NYC 14.3
(“Authority of the Empire Zone D@fiom)_

The burden is on ICC South (Tenawanda) to
efit-C

Board “shall only reverse” if it
ented by the business
r’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

ent sufficient and specific
ases and extraordinary
that appellants have 60
its certification should be
the explanations provided by the
business enterprise. lementing regulations clarify that
such “writ bmissi ust contain spe factual information (along with
docurrﬂl establishi at information) and all legal arguments that

demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §

14.2(b):
The hat the Bo
does not alter the applicabl

the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

evidence on these issues regarding error 1
circumstances in Shi
days to “present a
continued,” and t

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5) and also on a finding that appellant failed
the cost-benefit provision of GML § 959(a)(v)(6).



RESOLUTION # 5R OF 2012
De Novo Review of ICC South (Tonawanda)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. decertification violated due process rights and should be reinstated because
of promissory estoppel

. regulations were not promulgated pursuant to SAPA

. assets were transferred from a related entity but transferring assets among
related entities is a core function of a real estate development company

. employees were never transferred between various entities

. extraordinary circumstance exists because the company has invested over
$20M in their Empire Zones facilities and exceeded th

e’ojections made when first

certified

. shirtchanger test should not apply to 3 of ities because they received
certificate of eligibility into program after Aug

. benefit-cost analysis should be done s certified locations

and if done this way, the benefit-cost rati ocations would be
over 4:1 (Monroe entity failed test)
. decertification should not be retro e to Janmary 1, 200

Viewing these explanatiorN\;idually, and cumulatively, against the
applicable standard of review, the Boardfinds that'they constitute extraordinary
circumstances that would justify the conti certi ion of this business

enterprise.

While the
regulation, its mean

t defined by statute or
ard’s resolutions in prior appeals

where the
contin enterprises, where sufficient
evidefice was presented to e ish that t.business enterprises:

behalf of a single tenant that created at least 100 net
State. Resolution # 6 of 2010) (3 business

new jobsin N

enterprises); or

e Were manufacturers, (or entities related to manufacturers), that when
viewed as a single business enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or

e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or

e Met or exceeded their job goals as stated in their application for certification

and also



RESOLUTION # 5R OF 2012
De Novo Review of ICC South (Tonawanda)

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or

0 invested atleast $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by ICC
South (Tonawanda) establish sufficiently extraordinaryfeircumstances to justify its
continued certification.

In this case, the Commissioner also bas
additional ground that Appellant failed the
provided by appellant demonstrate that
investments did, in fact, exceed the tax

tification upon the

fits that it receive
ion @rminatio

sioner’s revo mersed for

Accordingly, the Commi
the reasons set forth above.

DATE: May 4, 2012

Secretary:

N




RESOLUTION # 6R OF 2012
De Novo Review of BTC Block 1/21, Inc. (Buffalo)

WHEREAS, BTC Block 1/21, Inc. (hereinafter “BTC (Buffalo)” or “appellant”),
has filed administrative and judicial appeals concerning the June 29, 2009,
revocation of its Empire Zone certificate in Buffalo Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML") § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com
off the calendar pursuant to a written stipu
between the parties that the Board wou
administrative appeal;

appellant requesting a de novo're by the Board of its administrative appeal
from the Commissioner’s revocation determination in accordance with the verbal
stipulation;

WHEREAS, on 12/20/201%3:ard received correspond%’n behalf of

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi ,one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 6R OF 2012
De Novo Review of BTC Block 1/21, Inc. (Buffalo)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjand 5 NYC 14.3
(“Authority of the Empire Zone Dﬁnation"l

The burden is on BTC (Buffalo) teypresent su
these issues regarding error in Benefit-C
in Shirt-Changer cas
“present a writte
continued,” and t
business enterprise.

oard “shall only reverse” if it
ented by the business
r'’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

ient and specific evidence on
aordinary circumstances
have 60 days to
ification should be

the explanations provided by the
lementing regulations clarify that
such “writ St cofitain spe factual information (along with
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §
14.2(b):

The at the Bo
does not alter the applicabl
the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).



RESOLUTION # 6R OF 2012
De Novo Review of BTC Block 1/21, Inc. (Buffalo)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. decertification violated due process rights and should be reinstated because
of promissory estoppel

. regulations were not promulgated pursuant to SAPA

. assets were transferred from a related entity but transferring assets among
related entities is a core function of a real estate development company

. employees were never transferred between various entities

. extraordinary circumstance exists because the company has invested over
$20M in their Empire Zones facilities and exceeded th

e’ojections made when first

certified

. shirtchanger test should not apply to 3 of ities because they received
certificate of eligibility into program after Aug

. benefit-cost analysis should be done s certified locations

and if done this way, the benefit-cost rati ocations would be
over 4:1 (Monroe entity failed test)
. decertification should not be retro e to Janmary 1, 200

Viewing these explanatiorN\;idually, and cumulatively, against the
applicable standard of review, the Boardfinds that'they constitute extraordinary
circumstances that would justify the conti certi ion of this business

enterprise.

While the
regulation, its mean

t defined by statute or
ard’s resolutions in prior appeals

where the
contin enterprises, where sufficient
evidefice was presented to e ish that *business enterprises:

behalf of a single tenant that created at least 100 net
State. Resolution # 6 of 2010) (3 business

new jobsin N

enterprises); or

e Were manufacturers, (or entities related to manufacturers), that when
viewed as a single business enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or

e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or

e Met or exceeded their job goals as stated in their application for certification

and also



RESOLUTION # 6R OF 2012
De Novo Review of BTC Block 1/21, Inc. (Buffalo)

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 0f 2010 (13 business enterprises); or

0 invested atleast $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
BTC (Buffalo) establish sufficiently extraordinary circ tances to justify its
continued certification.

Accordingly, the Commissioner’s ation determination is reversed for

the reasons set forth above.

DATE: May 4, 2012

Secretary:

R




RESOLUTION # 7R OF 2012
De Novo Review of ACN Companies (Watertown)

WHEREAS, ACN Companies (hereinafter “ACN (Watertown)” or “appellant”),
has filed administrative and judicial appeals concerning the June 29, 2009,
revocation of its Empire Zone certificate in Watertown Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML") § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed CN (Watertown) was
marked off the calendar pursuant to a writt ipulation there was an
agreement between the parties that the would provi de novo review of its
administrative appeal;

-
WHEREAS, on 12/16/201&?]3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
from the Commissioner’s revocation determination
submissions provided in accordance wit

ether with supplemental
lation;

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi , one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 7R OF 2012
De Novo Review of ACN Companies (Watertown)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjand 5 NYC 14.3
(“Authority of the Empire Zone Déi(nationu)_

The burden is on ACN (Watertown) to prese
evidence on these issues regarding exror i efit-
circumstances in Shi
days to “present a
continued,” and t

oard “shall only reverse” if it
ented by the business
r'’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

ufficient and specific

ases and extraordinary
that appellants have 60
its certification should be
the explanations provided by the
business enterprise. lementing regulations clarify that
such factual information (along with

writ bmissi st contain spe
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §

14.2(b):

The at the Board is providing a de novo review and determination
does not alter the applicable standard of review identified above. In this context,
the de novo review: ination simply means that the Board is not giving any
weight or considerat previous resolution and determination to uphold the

Commissioner’s revoca determination and is taking a fresh look at the merits of
this appeal.

«

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).



RESOLUTION # 7R OF 2012
De Novo Review of ACN Companies (Watertown)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. did not cause individuals to transfer from existing employment with another
business enterprise with similar ownership and located in NY state to similar
employment with the company

. did not acquire, purchase, lease or have transferred to it real property
previously owned by an entity with similar ownership

. extraordinary circumstances was that it would pass new business test in Sec.
14 of Tax Law if it were certified on or after August 1, 2002

. no action of the company resulted in an artificiarcrease in benefits

available under the program
. company was erroneously omitted from lution #4 of 2010
. preparer of BAR incorrectly responded n in Section E of 2006

BAR which triggered decertification

Viewing these explanations, indi ally, and cumulati against the
applicable standard of review, the Board that they constitute extraordinary
circumstances that would justify.the continued eertification of this‘ess

enterprise.

defined by statute or
s in prior appeals
umstances justifying the
ises, where sufficient

] pt
10 (74 business en

rprises); or

If of a single tenant that created at least 100 net
esolution # 6 of 2010) (3 business

r entities related to manufacturers), that when
viewed as a si iness enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or

e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or

e Met or exceeded their job goals as stated in their application for certification
and also

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or

0 invested atleast $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or



RESOLUTION # 7R OF 2012
De Novo Review of ACN Companies (Watertown)

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
ACN (Watertown) establish sufficiently extraordinary circumstances to justify its
continued certification.

Accordingly, the Commissioner’s revocation mination is reversed for

the reasons set forth above.
DATE: May 4, 2012

Secretary:

¥




RESOLUTION # 8R OF 2012
De Novo Review of ACN Companies (Syracuse)

WHEREAS, ACN Companies (hereinafter “ACN (Syracuse)” or “appellant”),
has filed administrative and judicial appeals concerning the June 29, 2009,
revocation of its Empire Zone certificate in Syracuse Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML"”) § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed CN (Syracuse) was
marked off the calendar pursuant to a writt ipulation there was an
agreement between the parties that the would provi de novo review of its
administrative appeal;

N
WHEREAS, on 12/16/201%3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
from the Commissioner’s revocation determination
submissions provided in accordance wit

ether with supplemental
lation;

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi ,one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 8R OF 2012
De Novo Review of ACN Companies (Syracuse)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

oard “shall only reverse” if it
ented by the business
r’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjpand 5 NYC 14.3
(“Authority of the Empire Zone D@ijnu}_

The burden is on ACN (Syracuse)ito present icient and specific evidence
on these issues regarding error in Benefit xtraordinary
circumstances in Shi rov that appellants have 60
days to “present a issi its certification should be
continued,” and t the explanations provided by the
business enterprise. lementing regulations clarify that
such “writ st contain spe factual information (along with
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §
14.2(b):

The at the Bo
does not alter the applicabl
the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).



RESOLUTION # 8R OF 2012
De Novo Review of ACN Companies (Syracuse)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. did not cause individuals to transfer from existing employment with another
business enterprise with similar ownership and located in NY state to similar
employment with the company

. did not acquire, purchase, lease or have transferred to it real property
previously owned by an entity with similar ownership

. extraordinary circumstances was that it would pass new business test in Sec.
14 of Tax Law if it were certified on or after August 1, 2002

. no action of the company resulted in an artificia’crease in benefits

available under the program
. company was erroneously omitted from lution #4 of 2010
. preparer of BAR incorrectly responded n in Section E of 2006

BAR which triggered decertification

Viewing these explanations, indi ally, and cumulati against the
applicable standard of review, the Board that they constitute extraordinary
circumstances that would justify.the continued eertification of this‘ess

enterprise.

defined by statute or
s in prior appeals
umstances justifying the
ises, where sufficient

] Mt
10 (74 business en

rprises); or

If of a single tenant that created at least 100 net
esolution # 6 of 2010) (3 business

r entities related to manufacturers), that when
viewed as a si iness enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or

e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or

e Met or exceeded their job goals as stated in their application for certification
and also

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or

0 invested atleast $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or



RESOLUTION # 8R OF 2012
De Novo Review of ACN Companies (Syracuse)

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
ACN (Syracuse) establish sufficiently extraordinary circumstances to justify its
continued certification.

Accordingly, the Commissioner’s revocation mination is reversed for

the reasons set forth above.
DATE: May 4, 2012

Secretary:

N




RESOLUTION # 9R OF 2012
De Novo Review of ACN Companies (Troy)

WHEREAS, ACN Companies (hereinafter “ACN (Troy)” or “appellant”), has
filed administrative and judicial appeals concerning the June 29, 2009, revocation of
its Empire Zone certificate in Troy Empire Zone by the Commissioner of Economic
Development (the “Commissioner”), pursuant to GML § 959(w) and 5 NYCRR §
11.9(c), which appeals are identified as (1) an administrative appeal filed with the
Empire Zone Designation Board (“the Board”) pursuant to General Municipal Law
(“GML") § 959(w) and 5 NYCRR Part 14, challenging the Commissioner’s revocation,
and (2) ajudicial appeal filed with the Supreme Court pursuant to Article 78 of the
Civil Practice Law and Rules, challenging the Board’s determination, dated October
25,2010, upholding the Commissioner’s revocation detérmination (“2010 Challenge
Determination”); ’

WHEREAS, the judicial proceeding com
off the calendar pursuant to a written stipu
between the parties that the Board wou
administrative appeal;

appellant requesting a de novo're by the Board of its administrative appeal
from the Commissioner’s revocation determination
submissions provided in accordance wit

WHEREAS, on 12/16/201%3:ard received correspond%’n behalf of

ether with supplemental
lation;

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi ,one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 9R OF 2012
De Novo Review of ACN Companies (Troy)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjand 5 NYC 14.3
(“Authority of the Empire Zone Déi(mon")_

The burden is on ACN (Troy) to present suffi
these issues regarding error in Benefit-C
in Shirt-Changer cas
“present a writte
continued,” and t
business enterprise.

oard “shall only reverse” if it
ented by the business
r'’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

t and specific evidence on
aordinary circumstances
have 60 days to
ification should be

the explanations provided by the
lementing regulations clarify that
factual information (along with

such “writ bmissi St cofitain spe
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §

14.2(b):

The at the Board is providing a de novo review and determination
does not alter the applicable standard of review identified above. In this context,
the de novo review: ination simply means that the Board is not giving any
weight or considerat previous resolution and determination to uphold the

Commissioner’s revoca determination and is taking a fresh look at the merits of
this appeal.

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).



RESOLUTION # 9R OF 2012
De Novo Review of ACN Companies (Troy)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. did not cause individuals to transfer from existing employment with another
business enterprise with similar ownership and located in NY state to similar
employment with the company

. did not acquire, purchase, lease or have transferred to it real property
previously owned by an entity with similar ownership

. extraordinary circumstances was that it would pass new business test in Sec.
14 of Tax Law if it were certified on or after August 1, 2002

. no action of the company resulted in an artificiarcrease in benefits

available under the program
. company was erroneously omitted from lution #4 of 2010
. preparer of BAR incorrectly responded n in Section E of 2006

BAR which triggered decertification

Viewing these explanations, indi ally, and cumulati against the
applicable standard of review, the Board that they constitute extraordinary
circumstances that would justify.the continued eertification of this‘ess

enterprise.

defined by statute or
s in prior appeals
umstances justifying the
ises, where sufficient

] pt
10 (74 business en

rprises); or

If of a single tenant that created at least 100 net
esolution # 6 of 2010) (3 business

r entities related to manufacturers), that when
viewed as a si iness enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or

e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or

e Met or exceeded their job goals as stated in their application for certification
and also

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or

0 invested atleast $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or



RESOLUTION # 9R OF 2012
De Novo Review of ACN Companies (Troy)

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
ACN (Troy) establish sufficiently extraordinary circumstances to justify its
continued certification.

Accordingly, the Commissioner’s revocation mination is reversed for

the reasons set forth above.
DATE: May 4, 2012

Secretary:

N




RESOLUTION # 10R OF 2012
De Novo Review of Northern Health Care Linen Services Co. (Watertown)

WHEREAS, Northern Health Care Linen Services Co. (hereinafter “Northern
Linen (Watertown)” or “appellant”), has filed administrative and judicial appeals
concerning the June 29, 2009, revocation of its Empire Zone certificate in
Watertown Empire Zone by the Commissioner of Economic Development (the
“Commissioner”), pursuant to GML § 959(w) and 5 NYCRR § 11.9(c), which appeals
are identified as (1) an administrative appeal filed with the Empire Zone
Designation Board (“the Board”) pursuant to General Municipal Law (“GML") §
959(w) and 5 NYCRR Part 14, challenging the Commissioner’s revocation, and (2) a
judicial appeal filed with the Supreme Court pursuant to Article 78 of the Civil
Practice Law and Rules, challenging the Board’s deter ation, dated October 25,
2010, upholding the Commissioner’s revocation de errn’ation (“2010 Challenge
Determination”);

enced b thern Linen
uant to a wri stipulation and
that the Board w provide a de

N

WHEREAS, the judicial proceeding c
(Watertown) was marked off the calend
there was an agreement between the p
novo review of its administrative appeal;

WHEREAS, on 12/16/201\];§ard received correspondence on behalf of
appellant requesting a de novo review by.the Board ofits administrative appeal
from the Commissioner’s revocation'determination t er with supplemental
submissions providedi al sti tion;

WHEREAS;, not participate in the
Board’s 2010 challe ding the Commissioner of Taxation
and Finan i ointed by the Senate Majority Leader,

and his

T , that the Board hereby grants the request for
ade novore ation based on the written submissions provided for
by GML § 959( § 14.2(b) that were timely filed in 2009, together

with any suppleme
the verbal stipulatio

Is provided in December 2011 in accordance with

BE IT FURTHER RESOLVED, that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only

1



RESOLUTION # 10R OF 2012
De Novo Review of Northern Health Care Linen Services Co. (Watertown)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjpand 5 NYC 14.3
(“Authority of the Empire Zone D@fiom)_

The burden is on Northern Linen\(Watertow:
specific evidence on these issues regardi rin B
extraordinary circu
appellants have 6
certification shou
explanations provid

Board “shall only reverse” if it
ented by the business
r’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

o present sufficient and
it-Cost cases and

tute provides that

ion ... explaining why its

hall consider the

rise.” GML § 959(w). The

implementi gulationsiclarify that such itten submission must contain
specifi informatio ong with decumentation establishing that
information) and all'legal ar nts that démonstrate” the requisite error and
extraordi RR § 14.2(b).

is providing a de novo review and determination
does not alter t i andard of review identified above. In this context,
the de novo review: ination simply means that the Board is not giving any
weight or considerat previous resolution and determination to uphold the
Commissioner’s revoca determination and is taking a fresh look at the merits of
this appeal.

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).



RESOLUTION # 10R OF 2012
De Novo Review of Northern Health Care Linen Services Co. (Watertown)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. argues that extraordinary circumstance s should be fact that they paid wages
in excess of $5 million at its Zone location (like Board recognized for capital
investments in Res 7 and 9 of 2010)

. argues that employment and wages are more valuable to an economically
distressed area such as Troy than “bricks and mortar” capital investments

. affirmative response to section E of 2006 BAR does not constitute valid
statutory or regulatory basis for decertification

. very significant investment and number of jobsé€reated in very distressed
and blighted areas is extraordinary circumstances ’

Viewing these explanations, individuall
applicable standard of review, the Board fi
circumstances that would justify the co
enterprise.

latively, against the
titute extraordinary
is business

at they
certificatio

6
While the term extraordin&ciriumstances is not defined Mtute or

regulation, its meaning is informe the Board’s resolutions in prior appeals
where the Board unanimously found extraordinary umstances justifying the
continued certification of a total of' 123 business enterprises, where sufficient
evidence was presen i rises:

e Didnottr ed entity. Resolution 4 of
i esolution 11 of 2010 (6 business
ent

cteda facili behalf ofia si tenant that created at least 100 net
new jobs in New,Yor e. Resol‘n # 6 0f 2010) (3 business

prises); or
or entities related to manufacturers), that when
viewe i ess enterprise, had a benefit-cost ratio of at least
10:1 fro 2007. Resolution # 8 0of 2010 (17 companies); or
ion in the redevelopment or reuse of its Empire

(5 business ente
e Met or exceeded their job goals as stated in their application for certification
and also
0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or
0 invested atleast $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or
0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).



RESOLUTION # 10R OF 2012
De Novo Review of Northern Health Care Linen Services Co. (Watertown)

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
Northern Linen (Watertown) establish sufficiently extraordinary circumstances to
justify its continued certification.

Accordingly, the Commissioner’s revocation determination is reversed for
the reasons set forth above.

DATE: May 4, 2012
Secretary:




RESOLUTION # 11R OF 2012
De Novo Review of Capital Health Care Linen Services (Troy)

WHEREAS, Capital Health Care Linen Services (hereinafter “Capital Linen
(Troy)” or “appellant”), has filed administrative and judicial appeals concerning the
June 29, 2009, revocation of its Empire Zone certificate in Troy Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML") § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed apital Linen (Troy) was
marked off the calendar pursuant to a writt ipulation there was an
agreement between the parties that the would provi de novo review of its
administrative appeal;

N
WHEREAS, on 12/16/201%3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
ether with supplemental
lation;

from the Commissioner’s revocation determination
submissions provided in accordance wit

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi ,one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 11R OF 2012
De Novo Review of Capital Health Care Linen Services (Troy)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjand 5 NYC 14.3
(“Authority of the Empire Zone DKMOH")_

The burden is on Capital Linen
evidence on these issues regarding exror i i ases and extraordinary
circumstances in Shi
days to “present a
continued,” and t
business enterprise.

oard “shall only reverse” if it
ented by the business
r’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

its certification should be
the explanations provided by the
lementing regulations clarify that
such “writ St cofitain spe factual information (along with
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §
14.2(b):

The at the Bo
does not alter the applicabl
the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).



RESOLUTION # 11R OF 2012
De Novo Review of Capital Health Care Linen Services (Troy)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. argues that extraordinary circumstancees should be fact that they paid
wages in excess of $5 million at its Zone location (like Board recognized for capital
investments in Res 7 and 9 of 2010)

. argues that employment and wages are more valuable to an economically
distressed area such as Troy than “bricks and mortar” capital investments

. affirmative response to section E of 2006 BAR does not constitute valid
statutory or regulatory basis for decertification

. very significant investment and number of jobsé€reated in very distressed
and blighted areas is extraordinary circumstances ’

Viewing these explanations, individuall
applicable standard of review, the Board fi
circumstances that would justify the co
enterprise.

latively, against the
titute extraordinary
is business

at they
certification

" N
While the term extraordin&cirzumstances is not defined Wtute or

regulation, its meaning is informe the Board’s resolutions in prior appeals
where the Board unanimously found extraordinary umstances justifying the
continued certification of a total of\ 123 business enterprises, where sufficient
evidence was presen i rises:

e Didnottr ed entity. Resolution 4 of
i esolution 11 of 2010 (6 business
ent

cteda facili behalf ofia si tenant that created at least 100 net
new jobs in New,Yor e. Resol‘n # 6 0f 2010) (3 business

prises); or
or entities related to manufacturers), that when
viewe i ess enterprise, had a benefit-cost ratio of at least
10:1 fro 2007. Resolution # 8 0of 2010 (17 companies); or
ion in the redevelopment or reuse of its Empire

(5 business ente
e Met or exceeded their job goals as stated in their application for certification
and also
0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or
0 invested atleast $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or
0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).



RESOLUTION # 11R OF 2012
De Novo Review of Capital Health Care Linen Services (Troy)

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
Capital Linen (Troy) establish sufficiently extraordinary circumstances to justify its
continued certification.

Accordingly, the Commissioner’s revocation determination is reversed for
the reasons set forth above.

DATE: May 4, 2012
Secretary:




RESOLUTION # 12R OF 2012
De Novo Review of Gateway Business Center (Rochester)

WHEREAS, Gateway Business Center (hereinafter “Gateway (Rochester)” or
“appellant”), has filed administrative and judicial appeals concerning the June 29,
2009, revocation of its Empire Zone certificate in Rochester Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML"”) § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed ateway (Rochester) was
marked off the calendar pursuant to a writt ipulation there was an
agreement between the parties that the would provi de novo review of its
administrative appeal;

-
WHEREAS, on 12/19/201&?]3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
ether with supplemental
lation;

from the Commissioner’s revocation determination
submissions provided in accordance wit

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi , one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 12R OF 2012
De Novo Review of Gateway Business Center (Rochester)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wpand 5 NYC 14.3
(“Authority of the Empire Zone D@ion”).

The burden is on Gateway (Rochéster) to pre
evidence on these issues regarding error 1 efit-
circumstances in Shi
days to “present a
continued,” and t
business enterprise.

Board “shall only reverse” if it
ented by the business
r'’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

t sufficient and specific

ases and extraordinary
that appellants have 60
its certification should be
the explanations provided by the
lementing regulations clarify that
such “writ ust contain spe factual information (along with
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §
14.2(b):

The
does not alter t
the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5) and also on a finding that appellant failed
the cost-benefit provision of GML § 959(a)(v)(6).



RESOLUTION # 12R OF 2012
De Novo Review of Gateway Business Center (Rochester)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. argues that company acquired its real property prior to its August 2002
certification from three separate unrelated third parties in arms length transactions
. argues company never hired employee previously employed by a related
entity

. argue ts that company has met the primary factors given consideration by
DED when their application was approved; namely they created new employment in
the zone and enhanced its economic climate

. argues that company meets the extraordinary ci
by the Board in Resolution #6 of 2010 because it acqui
property that resulted in a lease with the USPS which
350.

. argues that a complete analysis of w,
company since acquisition as compared
ratio of 1.33:1

. Chapter 59 of Laws of 2009 is unconsti utionalﬁecause it violates the
Contracts Clause, equal protecti nd constitutional right to due p S

Viewing these explanationsyin

applicable standard of review, the Board fi
circumstances that w

mstances criteria stated
and re-developed its

dually, and eumulatively, against the
nstitute extraordinary
of this business

enterprise.

While the te tances is not defined by statute or
regulation, i i d’s resolutions in prior appeals
where i ary circumstances justifying the
continued certificationof a t of 123 bL‘ess enterprises, where sufficient

new jobs in New

enterprises); or

e Were manufacturers, (or entities related to manufacturers), that when
viewed as a single business enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or

e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or

e Met or exceeded their job goals as stated in their application for certification
and also

rk State. Resolution # 6 of 2010) (3 business



RESOLUTION # 12R OF 2012
De Novo Review of Gateway Business Center (Rochester)

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or

0 invested atleast $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
Gateway (Rochester) establish sufficiently extraordinar§circumstances to justify its
continued certification.

In this case, the Commissioner also bas
additional ground that Appellant failed the
provided by appellant demonstrate that
investments did, in fact, exceed the tax

tification upon the

fits that it receive
ion @rminatio

sioner’s revo mersed for

Accordingly, the Commi
the reasons set forth above.

DATE: May 4, 2012

Secretary:

N




RESOLUTION # 13R OF 2012
De Novo Review of Lyell Business (Rochester)

WHEREAS, Lyell Business (hereinafter “Lyell (Rochester)” or “appellant”),
has filed administrative and judicial appeals concerning the June 29, 2009,
revocation of its Empire Zone certificate in Rochester Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML") § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed yell (Rochester) was
marked off the calendar pursuant to a writt ipulation there was an
agreement between the parties that the would provi de novo review of its
administrative appeal;

-
WHEREAS, on 12/19/201&?]3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
from the Commissioner’s revocation determination
submissions provided in accordance wit

ether with supplemental
lation;

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi , one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 13R OF 2012
De Novo Review of Lyell Business (Rochester)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

Board “shall only reverse” if it
ented by the business
r’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjpand 5 NYC 14.3
(“Authority of the Empire Zone D@fiom)_

The burden is on Lyell (Rochester).to present sufficient and specific evidence
on these issues regarding error in Benefit xtraordinary
circumstances in Shi rov that appellants have 60
days to “present a issi its certification should be
continued,” and t the explanations provided by the
business enterprise. lementing regulations clarify that

such “writ bmissi ust contain spe factual information (along with
docum establishi at information

d all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §

14.2(b):
The hat the Bo
does not alter the applicabl

the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5) and also on a finding that appellant failed
the cost-benefit provision of GML § 959(a)(v)(6).



RESOLUTION # 13R OF 2012
De Novo Review of Lyell Business (Rochester)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. argues that property was transferred to Lyell Business & Shopping Center,
LLC from related parties but the transfer was appropriate under the Program and
that Lyell BSC was formed for a valid business purpose

. argues that tax credit information previously reported on the 2002 BAR was
incorrect and according to the company’s amended BARS, the benefit to cost ratio
for 2001-07 is 1.03

. argues Commissioner should have contacted company to get accurate
information regarding receipt of certain tax credits

. argues that extraordinary circumstances is the fact that the company has
regularly invested in the property, investing more‘than $2M from 2001-2007
(including the acquisition costs) and that the c n nefit-cost ratio exceeds
1:1.

. Chapter 59 of Laws of 2009 is un
Contracts Clause, equal protection and

utional beca it violates the
titutional right to rocess

applicable standard of review, the rd finds that they constitute extraordinary
circumstances that would justify the eontinued certification of this business
enterprise.

" N
Viewing these explanatior%fiiv‘idually, and cumulatively,%st the

While the t i ot defined by statute or
regulation, its me is i tions in prior appeals
where the Board un dinary circumstances justifying the

continued ifi s enterprises, where sufficient
eviden

iness enterprises:

loyees from a related entity. Resolution 4 of
) and Resolution 11 of 2010 (6 business

behalf of a single tenant that created at least 100 net

new jobs in tate. Resolution # 6 of 2010) (3 business
enterprises);

e Were manufacturers, (or entities related to manufacturers), that when
viewed as a single business enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or

e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or

e Met or exceeded their job goals as stated in their application for certification
and also

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or



RESOLUTION # 13R OF 2012
De Novo Review of Lyell Business (Rochester)

0 invested at least $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
Lyell (Rochester) establish sufficiently extraordinary circumstances to justify its
continued certification.

In this case, the Commissioner also based hi
additional ground that Appellant failed the cost-
provided by appellant demonstrate that the co
investments did, in fact, exceed the tax ben

rtification upon the
test. The explanations
ed in wages and

Accordingly, the Commissioner’ ocation determina is reversed for

the reasons set forth above.
DATE: May 4, 2012

Secretary:




RESOLUTION # 14R OF 2012
De Novo Review of Lyell Mt Read Business (Rochester)

WHEREAS, Lyell Mt Read Business (hereinafter “Lyell Mt Read (Rochester)”
or “appellant”), has filed administrative and judicial appeals concerning the June 29,
2009, revocation of its Empire Zone certificate in Rochester Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML"”) § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed
was marked off the calendar pursuant to a n stipul
agreement between the parties that the would provi
administrative appeal;

yell Mt Read (Rochester)
and there was an
de novo review of its

N
WHEREAS, on 12/19/201%3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
ether with supplemental
lation;

from the Commissioner’s revocation determination
submissions provided in accordance wit

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi ,one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 14R OF 2012
De Novo Review of Lyell Mt Read Business (Rochester)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjand 5 NYC 14.3
(“Authority of the Empire Zone DQ:OH")'

The burden is on Lyell Mt Read (Rechester)t
evidence on these issues regarding error 1 i
circumstances in Shi
days to “present a
continued,” and t
business enterprise.

Board “shall only reverse” if it
ented by the business
r'’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

resent sufficient and specific
ases and extraordinary
that appellants have 60
its certification should be
the explanations provided by the
lementing regulations clarify that
such “writ ust contain spe factual information (along with
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §
14.2(b):

The
does not alter t
the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5) and also on a finding that appellant failed
the cost-benefit provision of GML § 959(a)(v)(6).



RESOLUTION # 14R OF 2012
De Novo Review of Lyell Mt Read Business (Rochester)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. argues that the transfer of property from Lawrence Glazer, a partner in Lyell
Mt. Read Business Center, to the company does not violate law because this
provision only applies to property owned by an “entity” with similar ownership.
This transfer was between an individual and Lyell Mt. Read Business Center

. argues tranfer occurred three years before enactment of program and had
nothing to do with certification
. argues that the company was decertified in error for violating the benefit-

cost test because the actual investment made at the preperty, including negotiated
lease reductions to facilitate direct tenant investment *uld be included in the
analysis. If included, Lyell Mt. Read Business Ce would pass the test

. Chapter 59 of Laws of 2009 is unconstit al use it violates the
Contracts Clause, equal protection and con ional rig due process

Viewing these explanations, indi ally, and cumulati against the
applicable standard of review, the Board that they constitute extraordinary
circumstances that would justify.the continued eertification of this‘ess
enterprise.

defined by statute or
s in prior appeals
umstances justifying the
ises, where sufficient

] pt
10 (74 business en

rprises); or

If of a single tenant that created at least 100 net
esolution # 6 of 2010) (3 business

r entities related to manufacturers), that when
viewed as a si iness enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or

e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or

e Met or exceeded their job goals as stated in their application for certification
and also

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or

0 invested atleast $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or



RESOLUTION # 14R OF 2012
De Novo Review of Lyell Mt Read Business (Rochester)

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
Lyell Mt Read (Rochester) establish sufficiently extraordinary circumstances to
justify its continued certification.

In this case, the Commissioner also based his decertification upon the
additional ground that Appellant failed the cost-benefittest. The explanations

Accordingly, the Commissioner’s re ion dete ation is reversed for
the reasons set forth above.

DATE: May 4, 2012

Secretary:

N




RESOLUTION # 15R OF 2012
De Novo Review of Sack & Associates Consulting Engineers (Syracuse)

WHEREAS, Sack & Associates Consulting Engineers (hereinafter “Sack
(Syracuse)” or “appellant”), has filed administrative and judicial appeals concerning
the June 29, 2009, revocation of its Empire Zone certificate in Syracuse Empire Zone
by the Commissioner of Economic Development (the “Commissioner”), pursuant to
GML § 959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an
administrative appeal filed with the Empire Zone Designation Board (“the Board”)
pursuant to General Municipal Law (“GML”) § 959(w) and 5 NYCRR Part 14,
challenging the Commissioner’s revocation, and (2) a judicial appeal filed with the
Supreme Court pursuant to Article 78 of the Civil Practice Law and Rules,
challenging the Board’s determination, dated October 25, 2010, upholding the
Commissioner’s revocation determination (“2010 af’ge Determination”);

WHEREAS, the judicial proceeding com ed ack (Syracuse) was
marked off the calendar pursuant to a writt ipulation there was an
agreement between the parties that the would provi de novo review of its
administrative appeal;

-
WHEREAS, on 12/19/201&?]3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
ether with supplemental
lation;

from the Commissioner’s revocation determination
submissions provided in accordance wit

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi , one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 15R OF 2012
De Novo Review of Sack & Associates Consulting Engineers (Syracuse)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

oard “shall only reverse” if it
ented by the business
r'’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjand 5 NYC 14.3
(“Authority of the Empire Zone D{nation"l

The burden is on Sack (Syracuse)ito present icient and specific evidence
on these issues regarding error in Benefit xtraordinary
circumstances in Shi rov that appellants have 60
days to “present a issi its certification should be
continued,” and t the explanations provided by the
business enterprise. lementing regulations clarify that
such “writ st contain spe factual information (along with
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §
14.2(b):

The at the Bo
does not alter the applicabl
the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).



RESOLUTION # 15R OF 2012
De Novo Review of Sack & Associates Consulting Engineers (Syracuse)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. argues that the company reincorporated for a valid business purpose,
specifically to isolate Sack & Associates from the liabilities of Christen & Sack, not to
obtain Empire Zone benefits

. argues company continues to expand its operations and creates high paying
jobs
. company met and exceeded employment and investment goals set forth in its

application for certification
. should be allowed in because no reason why commissioner should have let
manufactuers with 10:1 benefit-cost ratio in but no pxﬂssional organization with
a benefit-cost ratio of 20:1

. argue they should have been let in unde
. attorney also states that twenty two
2003 and 2008 and the company invest
economically distressed area
. Chapter 59 of Laws of 2009 is unco

i utionalﬁecause it violates the
Contracts Clause, equal protecti nd constitutional right to due p S

Viewing these explanationsyin

applicable standard of review, the Board fi
circumstances that w

#5 0f 2010
ere hired between
easehold imp ents in an

dually, and eumulatively, against the
nstitute extraordinary
of this business

enterprise.

While the te tances is not defined by statute or
regulation, i i d’s resolutions in prior appeals
where i ary circumstances justifying the
continued certificationof a t of 123 bL‘ess enterprises, where sufficient

new jobs in New

enterprises); or

e Were manufacturers, (or entities related to manufacturers), that when
viewed as a single business enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or

e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or

e Met or exceeded their job goals as stated in their application for certification

and also

rk State. Resolution # 6 of 2010) (3 business



RESOLUTION # 15R OF 2012
De Novo Review of Sack & Associates Consulting Engineers (Syracuse)

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 0f 2010 (13 business enterprises); or

0 invested atleast $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
Sack (Syracuse) establish sufficiently extraordinary ci stances to justify its
continued certification.

Accordingly, the Commissioner’s ation determination is reversed for

the reasons set forth above.

DATE: May 4, 2012

Secretary:

N




RESOLUTION # 16R OF 2012
De Novo Review of One Forman Park LLC (Syracuse)

WHEREAS, One Forman Park LLC (hereinafter “One Forman (Syracuse)” or
“appellant”), has filed administrative and judicial appeals concerning the June 29,
2009, revocation of its Empire Zone certificate in Syracuse Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML"”) § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed
was marked off the calendar pursuant to a n stipul
agreement between the parties that the would provi
administrative appeal;

ne Forman (Syracuse)
and there was an
de novo review of its

N
WHEREAS, on 12/19/201%3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
ether with supplemental
lation;

from the Commissioner’s revocation determination
submissions provided in accordance wit

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi ,one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 16R OF 2012
De Novo Review of One Forman Park LLC (Syracuse)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjpand 5 NYC 14.3
(“Authority of the Empire Zone Dﬁl‘tiom)_

The burden is on One Forman (Syracuse) to present sufficient and specific
evidence on these issues regarding error 1 efit-C ases and extraordinary
circumstances in Shi rov that appellants have 60
days to “present a issi its certification should be
continued,” and t the explanations provided by the
business enterprise. lementing regulations clarify that
such “writ ust contain spe factual information (along with
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extraordinary circumstances. 5 NYCRR §
14.2(b):

Board “shall only reverse” if it
ented by the business
r’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘eontinued

The
does not alter t
the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5) and also on a finding that appellant failed
the cost-benefit provision of GML § 959(a)(v)(6).



RESOLUTION # 16R OF 2012
De Novo Review of One Forman Park LLC (Syracuse)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. argues that the Commissioner erred in decertifying One Forman Park as a
shirtchanger because the company acquired its real property in an arm’s length
transaction and never hired an employee from a related entity

. argues that One Forman Park and Sack & Associates Consulting Engineers,
PLLC, should be considered a single business enterprise. He argues that the
combined investment and wages of the two companies exceeds $10 M and the
combined benefit-cost ratio would be over 20:1

. claims disparate treatment of entities providing@&ervices rather than
manufacturing goods. He states that businesses other gn manufacturers should be
allowed to use the collective investment and wages and benefits of their related
entities to reach the 20:1 benefit-cost ratio thr d

. also argues that One Forman Park a ck & Ass
enterprise, are in compliance with Boar ution #5 of
extraordinary circumstance would justi instating their cer
. Chapter 59 of Laws of 2009 is unco

utionaldbecause it violates the
Contracts Clause, equal protectioii(;onstitutional right to due 1&55

es, as a single business
and that this
tion

Viewing these explanationsyindividually, and eumulatively, against the
i nstitute extraordinary

circumstances that w i i ifi of this business
enterprise.

While the te tances is not defined by statute or
regulation, i d’s resolutions in prior appeals
where ary circumstances justifying the

new jobs in New

enterprises); or

e Were manufacturers, (or entities related to manufacturers), that when
viewed as a single business enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or

e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or

e Met or exceeded their job goals as stated in their application for certification
and also

rk State. Resolution # 6 of 2010) (3 business



RESOLUTION # 16R OF 2012
De Novo Review of One Forman Park LLC (Syracuse)

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or

0 invested atleast $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
One Forman (Syracuse) establish sufficiently extraordinary circumstances to justify
its continued certification.

In this case, the Commissioner also bas tification upon the
additional ground that Appellant failed the i The explanations
provided by appellant demonstrate that iti
investments did, in fact, exceed the tax

fits that it receive
ion @rminatio

s"oner’s revo &ersed for

Accordingly, the Commi
the reasons set forth above.

DATE: May 4, 2012

Secretary:

N




RESOLUTION # 17R OF 2012
De Novo Review of Hazen Enterprises (Potsdam)

WHEREAS, Hazen Enterprises (hereinafter “Hazen (Potsdam)” or
“appellant”), has filed administrative and judicial appeals concerning the June 29,
2009, revocation of its Empire Zone certificate in Potsdam Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML"”) § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed azen (Potsdam) was
marked off the calendar pursuant to a writt ipulation there was an
agreement between the parties that the would provi de novo review of its
administrative appeal;

N
WHEREAS, on 12/19/201%3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
ether with supplemental
lation;

from the Commissioner’s revocation determination
submissions provided in accordance wit

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi ,one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 17R OF 2012
De Novo Review of Hazen Enterprises (Potsdam)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

oard “shall only reverse” if it
ented by the business
r'’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjand 5 NYC 14.3
(“Authority of the Empire Zone Dination"l

The burden is on Hazen (Potsdamy.to present sufficient and specific evidence
on these issues regarding error in Benefit xtraordinary
circumstances in Shi rov that appellants have 60
days to “present a issi its certification should be
continued,” and t the explanations provided by the
business enterprise. lementing regulations clarify that
such “writ St cofitain spe factual information (along with
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §
14.2(b):

The at the Bo
does not alter the applicabl
the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).



RESOLUTION # 17R OF 2012
De Novo Review of Hazen Enterprises (Potsdam)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. argues that transfer of assets and employees was done for a valid business
purpose
. urges the Board to consider the fact that Hazen Enterprises satisfied its job

and investment commitments made at the time of certification and that its benefit-
cost ratio since first certified in 2000 exceeds 64:1

. argues company made consistent and continuous committment to Potsdam
NY
. argues that there were extraordinary circumstarees because the merger

transactions took place, and Hazen Enterprises wasce
of the legislation that created the present day E e
the transfer of assets was not done to obtain E Z
. Chapter 59 of Laws of 2009 is unco tional be e it violates the
Contracts Clause, equal protection and c utional right e process

ied, prior to the enactment
nes Program. Therefore,

Viewing these explanations, indivi y, and camulatively: inst the
applicable standard of review, the Board finds thatthey constitute e ordinary
circumstances that would justify ontinued certification of this business
enterprise.

While the ter i i fined by statute or
regulation, its me utions in prior appeals
where the Board mstances justifying the
continued certificati ess enterprises, where sufficient

evidence i siness enterprises:

o employe‘rom arelated entity. Resolution 4 of

viewed as a single’business enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or
e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or
e Met or exceeded their job goals as stated in their application for certification
and also
0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or



RESOLUTION # 17R OF 2012
De Novo Review of Hazen Enterprises (Potsdam)

0 invested at least $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
Hazen (Potsdam) establish sufficiently extraordinary circumstances to justify its
continued certification.

Accordingly, the Commissioner’s revoc d ination is reversed for

the reasons set forth above.

DATE: May 4, 2012

Secretary:

N




RESOLUTION # 18R OF 2012
De Novo Review of Trezza Realty (Potsdam)

WHEREAS, Trezza Realty (hereinafter “Trezza Realty (Potsdam)” or
“appellant”), has filed administrative and judicial appeals concerning the June 29,
2009, revocation of its Empire Zone certificate in Potsdam Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML"”) § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed
was marked off the calendar pursuant to a n stipul
agreement between the parties that the would provi
administrative appeal;

rezza Realty (Potsdam)
and there was an
de novo review of its

-
WHEREAS, on 12/19/201&?]3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
ether with supplemental
lation;

from the Commissioner’s revocation determination
submissions provided in accordance wit

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi , one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 18R OF 2012
De Novo Review of Trezza Realty (Potsdam)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjpand 5 NYC 14.3
(“Authority of the Empire Zone Dﬁ‘:on”).
ty

The burden is on Trezza Real etsdam) to present sufficient and specific
evidence on these issues regarding error 1 efit-C ases and extraordinary
circumstances in Shi rov that appellants have 60
days to “present a issi its certification should be
continued,” and t the explanations provided by the
business enterprise. lementing regulations clarify that
such “writ ust contain spe factual information (along with
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extraordinary circumstances. 5 NYCRR §
14.2(b):

Board “shall only reverse” if it
ented by the business
r’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

The
does not alter t
the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5) and also on a finding that appellant failed
the cost-benefit provision of GML § 959(a)(v)(6).



RESOLUTION # 18R OF 2012
De Novo Review of Trezza Realty (Potsdam)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. argues that transfers of real property from an individual to an Empire Zone
Enterprise are not grounds for decertification
. states that the transfer of property was completed prior to the enactment of

the legislation that created the present day Empire Zones Program. Therefore, the
transfer of assets was not done to obtain Empire Zone benefits

. argues that the creation of a separate, limited liability company to own the
real property of a related company is an important and valid business practice, and
that the combined benefit-cost ratio of the related entlf should be considered

. argues segregation of liability from transfer efiables company to contribute
more fully to Potsdam and become stable source of jobs in the area

. claims disparate treatment of entities p in vices rather than
manufacturing goods

. states that businesses other than
collective investment and wages and benefits of their related
benefit-cost threshold .

. Chapter 59 of Laws of ZOOQWOnstitutional because it vi s the

e allowed to use the
jes to reach the

facturers sho

Contracts Clause, equal protection constitutional right to due process

, and latively, against the
titute extraordinary

tion of this business

23 business enterprises, where sufficient
that the business enterprises:

r employees from a related entity. Resolution 4 of

rprises) and Resolution 11 of 2010 (6 business
enterprises);

e Constructed a facility on behalf of a single tenant that created at least 100 net
new jobs in New York State. Resolution # 6 of 2010) (3 business
enterprises); or

e Were manufacturers, (or entities related to manufacturers), that when
viewed as a single business enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or

e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or



RESOLUTION # 18R OF 2012
De Novo Review of Trezza Realty (Potsdam)

e Met or exceeded their job goals as stated in their application for certification
and also

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or

0 invested atleast $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extra
has previously recognized and the Board finds that
Trezza Realty (Potsdam) establish sufficiently e
justify its continued certification.

inary circumstances that it
planations provided by
inary circumstances to

In this case, the Commissioner al
additional ground that Appellant failed ost-benefit test.

provided by appellant demonstrate that t tsiti rred in and
ceived. W‘

investments did, in fact, exceed the tax bene thatl
Accordingly, the Commissi vocation'determination is reversed for

the reasons set forth above.

DATE: May 4, 201

Secretary:




RESOLUTION # 19R OF 2012
De Novo Review of Duke's Realty of Syracuse (Syracuse)

WHEREAS, Duke's Realty of Syracuse (hereinafter “Duke's Realty (Syracuse)”
or “appellant”), has filed administrative and judicial appeals concerning the June 29,
2009, revocation of its Empire Zone certificate in Syracuse Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML"”) § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed
was marked off the calendar pursuant to a n stipul
agreement between the parties that the would provi
administrative appeal;

uke's Realty (Syracuse)
and there was an
de novo review of its

N
WHEREAS, on 12/16/201%3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
ether with supplemental
lation;

from the Commissioner’s revocation determination
submissions provided in accordance wit

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi ,one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 19R OF 2012
De Novo Review of Duke's Realty of Syracuse (Syracuse)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjpand 5 NYC 14.3
(“Authority of the Empire Zone DQ‘:OH“)'
ty

The burden is on Duke's Real yracuse) to present sufficient and specific
evidence on these issues regarding error 1 efit-C ases and extraordinary
circumstances in Shi rov that appellants have 60
days to “present a issi its certification should be
continued,” and t the explanations provided by the
business enterprise. lementing regulations clarify that
such “writ ust contain spe factual information (along with
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §
14.2(b):

Board “shall only reverse” if it
ented by the business
r’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘eontinued

The
does not alter t
the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5) and also on a finding that appellant failed
the cost-benefit provision of GML § 959(a)(v)(6).



RESOLUTION # 19R OF 2012
De Novo Review of Duke's Realty of Syracuse (Syracuse)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. argues Company did not acquire, purchase, lease, or have transferred to it
real property previously owned by an entity with similar ownership
. states the Company did not cause individuals to transfer from existing

employment with another business enterprise with similar ownership and located
in New York State to similar employment with the Company

. company should have been included on Resolution #4 of 2010

. capital investment in property was delayed because of need for cleanup of
property, need to wait for termination of leasehold tendncies at property, Syracuse's
inaction regarding planning and development appr var

. commissioner permitted other companies#o remain certified due to delays in
project commencement even when those com not made capital
investments and paid wages in excess of cr
. board should remand matter to C
should be treated as a “need more info” any and allow lo
determination of the ratio .

. argues the company’s capital investmentiand wages and beN paid to
employees in the Syracuse Empirwxceed the tax credits used and refunded to
the Company. The benefit-cost analysisieonducted bysthe company is based on
information for 2008 and beyond
. argues that “e considered in favor of
the company and i , had the business been
certified after Au “new business test” in Sec.

e certification
time period for

ssioner to se

applicabl
circumstanc
enterprise.

regulation, its meaning is'informed by the Board’s resolutions in prior appeals
where the Board unanimously found extraordinary circumstances justifying the
continued certification of a total of 123 business enterprises, where sufficient
evidence was presented to establish that the business enterprises:

¢ Did not transfer assets or employees from a related entity. Resolution 4 of
2010 (74 business enterprises) and Resolution 11 of 2010 (6 business
enterprises); or



RESOLUTION # 19R OF 2012
De Novo Review of Duke's Realty of Syracuse (Syracuse)

e Constructed a facility on behalf of a single tenant that created at least 100 net
new jobs in New York State. Resolution # 6 of 2010) (3 business
enterprises); or

e Were manufacturers, (or entities related to manufacturers), that when
viewed as a single business enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or

e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or

e Met or exceeded their job goals as stated in their application for certification
and also

0 had a benefit-cost ratio of at least 20" fi 2001 through 2007.

Resolution # 5 of 2010 (13 busine rises); or
0 invested at least $10 million in it nes Facility from 2001
through 2007. Resolution #
0 were located in a medical
designated by the United
Services. Resolution # 10 o

erserved area efined and
s Department of
0 (2 buSiness enterprises).

The Board is not, howeverwfto the ‘extraordinary circumstances that it
has previously recognized and the Boardifinds that explanations provided by
Duke's Realty (Syracuse) establish'suffici xtrao ry circumstances to
justify its continued ication.

In this case, joner a ertification upon the
additional ground th failed the cost-benefit test. The explanations

provided ellant onstrate that th ts it incurred in wages and
invest n fact, e

the tax beai hat it received.
mi er’s revocation determination is reversed for

DATE: May 4, 2012

Secretary:



RESOLUTION # 20R OF 2012
De Novo Review of Duke's Root Control (Syracuse)

WHEREAS, Duke's Root Control (hereinafter “Duke's Root (Syracuse)” or
“appellant”), has filed administrative and judicial appeals concerning the June 29,
2009, revocation of its Empire Zone certificate in Syracuse Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML"”) § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed
was marked off the calendar pursuant to a n stipul
agreement between the parties that the would provi
administrative appeal;

uke's Root (Syracuse)
and there was an
de novo review of its

-
WHEREAS, on 12/16/201&?]3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
ether with supplemental
lation;

from the Commissioner’s revocation determination
submissions provided in accordance wit

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi , one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 20R OF 2012
De Novo Review of Duke's Root Control (Syracuse)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjand 5 NYC 14.3
(“Authority of the Empire Zone Dfig\nationu)_

The burden is on Duke's Root (Syracuse) to p
evidence on these issues regarding exror i efit-
circumstances in Shi
days to “present a
continued,” and t
business enterprise.

oard “shall only reverse” if it
ented by the business
r'’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

ent sufficient and specific
ases and extraordinary
that appellants have 60
its certification should be
the explanations provided by the
lementing regulations clarify that
such “writ St cofitain spe factual information (along with
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §
14.2(b):

The at the Bo
does not alter the applicabl
the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).



RESOLUTION # 20R OF 2012
De Novo Review of Duke's Root Control (Syracuse)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. argues that certification should be reinstated on the basis of “extraordinary
circumstances” indicating treating the investment in “bricks and mortar” as more
valuable than the investments made in people is contrary to the purpose of the
Empire Zone Program and that if the company’s investment in wages are counted, it
meets the criteria for these extraordinary circumstances (over $10 million paid
within investment zone)

. because they invested more than $55 million in wages at industrial site this is
equivalent to $5 million in capital investment and therefere Board should allow
certification for extraordinary circumstances

. two valid business purposes for creating w business entity: separate
sales of product and liability from service busi ) se te products from
contingent liability that might exist from ol ucts

. transfer not done to maximize Zo efits
. affirmative response to question‘in section E of 2006 B
valid statutory reason for decertification

=N
. because of significant nur@obs created invery distre&and blighted

oes not constitute

area of Syracuse

Viewing these explanations;ihndivi , and latively, against the
i titute extraordinary
tion of this business

circumstances tha

enterprise.

Wh term ' nces is not defined by statute or
regulati eahing is 1 ’s resolutions in prior appeals
wher i und extr‘dinary circumstances justifying the

r employees from a related entity. Resolution 4 of

rprises) and Resolution 11 of 2010 (6 business
enterprises);

e Constructed a facility on behalf of a single tenant that created at least 100 net
new jobs in New York State. Resolution # 6 of 2010) (3 business
enterprises); or

e Were manufacturers, (or entities related to manufacturers), that when
viewed as a single business enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or

e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or



RESOLUTION # 20R OF 2012
De Novo Review of Duke's Root Control (Syracuse)

e Met or exceeded their job goals as stated in their application for certification
and also

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 0f 2010 (13 business enterprises); or

0 invested atleast $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extra
has previously recognized and the Board finds that
Duke's Root (Syracuse) establish sufficiently ext
its continued certification.

inary circumstances that it
planations provided by
ary circumstances to justify

Accordingly, the Commissioner’s r tion inati eversed for

the reasons set forth above.
DATE: May 4, 2012

Secretary:



RESOLUTION # 21R OF 2012
De Novo Review of Piccolo Properties LLC (Auburn)

WHEREAS, Piccolo Properties LLC (hereinafter “Piccolo (Auburn)” or
“appellant”), has filed administrative and judicial appeals concerning the June 29,
2009, revocation of its Empire Zone certificate in Auburn Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML"”) § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed iccolo (Auburn) was
marked off the calendar pursuant to a writt ipulation there was an
agreement between the parties that the would provi de novo review of its
administrative appeal;

-
WHEREAS, on 12/19/201&?]3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
ether with supplemental
lation;

from the Commissioner’s revocation determination
submissions provided in accordance wit

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi , one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 21R OF 2012
De Novo Review of Piccolo Properties LLC (Auburn)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

oard “shall only reverse” if it
ented by the business
r’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjpand 5 NYC 14.3
(“Authority of the Empire Zone D{nati‘on“)_

The burden is on Piccolo (Auburhy) to present sufficient and specific evidence
on these issues regarding error in Benefit xtraordinary
circumstances in Shi rov that appellants have 60
days to “present a issi its certification should be
continued,” and t the explanations provided by the
business enterprise. lementing regulations clarify that
such “writ st contain spe factual information (along with
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §
14.2(b):

The at the Bo
does not alter the applicabl
the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).



RESOLUTION # 21R OF 2012
De Novo Review of Piccolo Properties LLC (Auburn)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. an affirmative answer to valid business purpose attestation cannot be
equated to violation of GML and resulted in erroneous decertification of company
. argues that this was not a transfer of assets between related entities as

defined in the 2009 Empire Zone reform statute [GML §959 (a)(v)(5)] because it
was from an individual to Piccolo Properties, LLC

. cites “extraordinary circumstances” to justify continued certification of the
business. Specifically, Piccolo Properties, LLC purchased and rehabilitated vacant
property in an economically distressed area of Auburn
. Chapter 59 of Laws of 2009 is unconstitutiondl because it violates the
Contracts Clause, equal protection and constituﬁl right to due process

Viewing these explanations, individ
applicable standard of review, the Boar
circumstances that would justify the co
enterprise.

, and cu
that they co
ed certification o

N

While the term extraordin&;umstances is not defined by s!atute or

regulation, its meaning is informed\by:the Board’s reselutions in prior appeals
where the Board unanimously found\extr inary c stances justifying the
where sufficient

ively, against the
te extraordinary
business

onstructed afaeility ehalf of a‘lgle tenant that created at least 100 net
k St Resolution # 6 of 2010) (3 business

en
e Were r entities related to manufacturers), that when
viewed ess enterprise, had a benefit-cost ratio of at least

2007. Resolution # 8 of 2010 (17 companies); or
illion in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or
e Met or exceeded their job goals as stated in their application for certification
and also
0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or
0 invested at least $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or



RESOLUTION # 21R OF 2012
De Novo Review of Piccolo Properties LLC (Auburn)

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
Piccolo (Auburn) establish sufficiently extraordinary circumstances to justify its
continued certification.

Accordingly, the Commissioner’s revocation mination is reversed for

the reasons set forth above.
DATE: May 4, 2012

Secretary:

&




RESOLUTION # 22R OF 2012
De Novo Review of Reudelatat (City of Albany)

WHEREAS, Reudelatat (hereinafter “Reudelatat (City of Albany)” or
“appellant”), has filed administrative and judicial appeals concerning the June 29,
2009, revocation of its Empire Zone certificate in City of Albany Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML"”) § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed
Albany) was marked off the calendar pursu a writt
an agreement between the parties that t ard would pr
its administrative appeal;

- N
WHEREAS, on the Board.received correspondence on behal‘ppellant
requesting a de novo review by th of its administrative appeal from the
Commissioner’s revocation determination in accordance with the verbal

stipulation;

eudelatat (City of
ipulation and there was
a de novo review of

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi ,one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 22R OF 2012
De Novo Review of Reudelatat (City of Albany)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wpand 5 NYC 14.3
(“Authority of the Empire Zone D@ciom)_

The burden is on Reudelatat (Clty of Albany) resent sufficient and
specific evidence on these issues re it-Cost cases and
extraordinary circu
appellants have 6
certification shou
explanations provi
implementi
specifi informatio
1nformat10n) and alllegal ar

Board “shall only reverse” if it
ented by the business

r'’s finding with respect to” the cost
to” the Shirt-
would justify the‘econtinued

n ... explaining why its
hall consider the

rise.” GML § 959(w). The

itten submission must contain
ong with decumentation establishing that

nts that démonstrate” the requisite error and
RR § 14.2(b).

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5) and also on a finding that appellant failed
the cost-benefit provision of GML § 959(a)(v)(6).



RESOLUTION # 22R OF 2012
De Novo Review of Reudelatat (City of Albany)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. changes to Chapter 57 of the Laws of 2009 violate the Contracts Clause of the
US Constitution, equal protection under the 14th Amendment and due process
. company had reasonable expectation that its Zone benefits would continue

throughout its benefit period

Viewing these explanations, individually, and cumulatively, against the
applicable standard of review, the Board finds that they constitute extraordinary
circumstances that would justify the continued certification of this business
enterprise. ’)

While the term extraordinary circumsta is
regulation, its meaning is informed by the
where the Board unanimously found ext
continued certification of a total of 123

evidence was presented to establish that t

defined by statute or
in prior appeals
es justifying the
e sufficient

ness enterprises,
usinesse@nterprises:

¢ Did not transfer assets or Mees fromarelated entity. Resolution 4 of
2010 (74 business enterprises) and Resolution,11 of 2010 (6 business
enterprises); or

e Constructed ili i ant created at least 100 net

new jobs i i 10) (3 business

enterprise

ed to manufacturers), that when

ad a benefit-cost ratio of at least
n# 8 0f 2010 (17 companies); or
in the r‘velopment or reuse of its Empire
2001 through 2007. (Resolution # 9 of 2010

st ratio of at least 20:1 from 2001 through 2007.

of 2010 (13 business enterprises); or

0 invested atleast $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
Reudelatat (City of Albany) establish sufficiently extraordinary circumstances to
justify its continued certification.



RESOLUTION # 22R OF 2012
De Novo Review of Reudelatat (City of Albany)

In this case, the Commissioner also based his decertification upon the
additional ground that Appellant failed the cost-benefit test. The explanations
provided by appellant demonstrate that the costs it incurred in wages and
investments did, in fact, exceed the tax benefits that it received.

Accordingly, the Commissioner’s revocation determination is reversed for
the reasons set forth above.

DATE: May 4, 2012

NS




RESOLUTION # 23R OF 2012
De Novo Review of Sal-Mark Restaurant Corp (Kingston)

WHEREAS, Sal-Mark Restaurant Corp (hereinafter “Sal-Mark (Kingston)” or
“appellant”), has filed administrative and judicial appeals concerning the June 29,
2009, revocation of its Empire Zone certificate in Kingston Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML"”) § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed al-Mark (Kingston) was
marked off the calendar pursuant to a writt ipulation there was an
agreement between the parties that the would provi de novo review of its
administrative appeal;

-
WHEREAS, on 12/19/201&?]3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
ether with supplemental
lation;

from the Commissioner’s revocation determination
submissions provided in accordance wit

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi , one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 23R OF 2012
De Novo Review of Sal-Mark Restaurant Corp (Kingston)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wpand 5 NYC 14.3
(“Authority of the Empire Zone Dwion")_

The burden is on Sal-Mark (Kingsten) to present sufficient and specific
evidence on these issues regarding exror i efit- ases and extraordinary
circumstances in Shi that appellants have 60
days to “present a its certification should be
continued,” and t the explanations provided by the
business enterprise. lementing regulations clarify that
such “writ st contain spe factual information (along with
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §
14.2(b):

oard “shall only reverse” if it
ented by the business
r'’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

The at the Bo
does not alter the applicabl
the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).



RESOLUTION # 23R OF 2012
De Novo Review of Sal-Mark Restaurant Corp (Kingston)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. argues that the company did not transfer assets

. owner indicates basis for appeal is the temporary nature of employment in
the restaurant business, business is subject to its location and weather

. for seasonal restaurants like Mariner’s Harbor, employees necessarily move

from employer to employer. Waiters, cooks or kitchen staff work at Frank Guido’s
Little Italy in the winter months

Viewing these explanations, individually, and cufhulatively, against the
applicable standard of review, the Board finds that he’onstitute extraordinary
circumstances that would justify the continued ceftification of this business

enterprise.

While the term extraordinary cir
regulation, its meaning is informed by t oard’s resolutions rior appeals
where the Board unanimously found extr inary cireumstances justifying the
continued certification of a total qf 123 business,enterprises, wher&icient

ances is not d by statute or

evidence was presented to establi at the business enterprises:

entity. Resolution 4 of
010 (6 business

enterprise
e (Construct
new jobs in . n # 6 of 2010) (3 business

° r entities related to manufacturers), that when
S enterp‘, had a benefit-cost ratio of at least

Met or exce

and also

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or

0 invested at least $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

ob goals as stated in their application for certification

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by



RESOLUTION # 23R OF 2012
De Novo Review of Sal-Mark Restaurant Corp (Kingston)

Sal-Mark (Kingston) establish sufficiently extraordinary circumstances to justify its
continued certification.

Accordingly, the Commissioner’s revocation determination is reversed for
the reasons set forth above.

DATE: May 4, 2012

N




RESOLUTION # 24R OF 2012
De Novo Review of 2255 Kenmore Avenue LLC (Tonawanda)

WHEREAS, 2255 Kenmore Avenue LLC (hereinafter “2255 Kenmore
(Tonawanda)” or “appellant”), has filed administrative and judicial appeals
concerning the June 29, 2009, revocation of its Empire Zone certificate in
Tonawanda Empire Zone by the Commissioner of Economic Development (the
“Commissioner”), pursuant to GML § 959(w) and 5 NYCRR § 11.9(c), which appeals
are identified as (1) an administrative appeal filed with the Empire Zone
Designation Board (“the Board”) pursuant to General Municipal Law (“GML") §
959(w) and 5 NYCRR Part 14, challenging the Commissioner’s revocation, and (2) a
judicial appeal filed with the Supreme Court pursuant to Article 78 of the Civil
Practice Law and Rules, challenging the Board’s deter ation, dated October 25,
2010, upholding the Commissioner’s revocation de errn’ation (“2010 Challenge
Determination”);

5 Kenmore
stipulation and
provide a de

enced b
suant to a wr
that the Board w

N

WHEREAS, the judicial proceeding c
(Tonawanda) was marked off the calend
there was an agreement between the p
novo review of its administrative appeal;

WHEREAS, on 12/19/201M1§ard received correspondence on behalf of
appellant requesting a de novo review by.the Board of.its administrative appeal
from the Commissioner’s revocation'determination t er with supplemental
submissions providedsi al sti tion;

WHEREAS;, not participate in the
Board’s 2010 challe ding the Commissioner of Taxation
and Finan i ointed by the Senate Majority Leader,

and his

T , that the Board hereby grants the request for
ade novore ation based on the written submissions provided for
by GML § 959( § 14.2(b) that were timely filed in 2009, together

with any suppleme Is provided in December 2011 in accordance with

the verbal stipulatio

BE IT FURTHER RESOLVED, that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only

1



RESOLUTION # 24R OF 2012
De Novo Review of 2255 Kenmore Avenue LLC (Tonawanda)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjand 5 NYC 14.3
(“Authority of the Empire Zone D@OH")'

The burden is on 2255 Kenmore (Lonawand
specific evidence on these issues regardi rin B
extraordinary circu
appellants have 6
certification shou
explanations provid

Board “shall only reverse” if it
ented by the business
r’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘eontinued

o present sufficient and
it-Cost cases and

tute provides that

ion ... explaining why its

hall consider the

rise.” GML § 959(w). The

implementi gulationsiclarify that such itten submission must contain
specifi informatio ong with decumentation establishing that
information) and all'legal ar nts that démonstrate” the requisite error and
extraordi RR § 14.2(b).

is providing a de novo review and determination
does not alter t i andard of review identified above. In this context,
the de novo review: ination simply means that the Board is not giving any
weight or considerat previous resolution and determination to uphold the
Commissioner’s revoca determination and is taking a fresh look at the merits of
this appeal.

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).



RESOLUTION # 24R OF 2012
De Novo Review of 2255 Kenmore Avenue LLC (Tonawanda)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. an affirmative answer to valid business purpose attestation cannot be
equated to violation of GML and resulted in erroneous decertification of company

. argues company did not acquire, purchase, lease or have transferred to it real
property previously owned by an entity with similar ownership

. indicates real estate transaction documentation is provided showing that
property was purchased by 2255 Kenmore Avenue in an “arms length” transaction
and not from a related entity.

. argues company did not cause employees to be thansferred to company from
similar employment with a related entity ’
. acknowledges a former employee of a rel pany was hired by 2255

Kenmore Avenue, but this employee had been nths earlier from Speed
Motor Express for “cause” and this is not a
. argues if Board determines hirin
grounds for decertification, the circums es of the hiring an
completion of substance abuse rehab pro ) is extpaordinary cireumstance.

. argues that extraordinary.circumstancesiexi§t warranting c‘c%ued
certification of 2255 Kenmore Av&because the company far exceeded its capital

investment projections.

elated business is
ing (rehire after

er employe

tively, against the
constitute extraordinary
tion of this business

Viewing these i ivi d cu
applicable standar, i
circumstances th
enterprise.

’e term extr. i i ces is not defined by statute or
regulation, its meaningis in ed by the.ard’s resolutions in prior appeals

where

2010 (74 busi
enterprises); or

e Constructed a facility on behalf of a single tenant that created at least 100 net
new jobs in New York State. Resolution # 6 of 2010) (3 business
enterprises); or

e Were manufacturers, (or entities related to manufacturers), that when
viewed as a single business enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or

e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010

(5 business enterprises) or

erprises) and Resolution 11 of 2010 (6 business



RESOLUTION # 24R OF 2012
De Novo Review of 2255 Kenmore Avenue LLC (Tonawanda)

e Met or exceeded their job goals as stated in their application for certification
and also

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 0f 2010 (13 business enterprises); or

0 invested atleast $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extra
has previously recognized and the Board finds that
2255 Kenmore (Tonawanda) establish sufficient
justify its continued certification.

inary circumstances that it
planations provided by
ordinary circumstances to

Accordingly, the Commissioner’s re tion rminatio eversed for

the reasons set forth above.
DATE: May 4, 2012

Secretary:



RESOLUTION # 25R OF 2012
De Novo Review of PG Erie Properties (Syracuse)

WHEREAS, PG Erie Properties (hereinafter “PG Erie (Syracuse)” or
“appellant”), has filed administrative and judicial appeals concerning the June 29,
2009, revocation of its Empire Zone certificate in Syracuse Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML"”) § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed G Erie (Syracuse) was
marked off the calendar pursuant to a writt ipulation there was an
agreement between the parties that the would provi de novo review of its
administrative appeal;

N
WHEREAS, on 12/16/201%3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
ether with supplemental
lation;

from the Commissioner’s revocation determination
submissions provided in accordance wit

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi ,one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 25R OF 2012
De Novo Review of PG Erie Properties (Syracuse)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjand 5 NYC 14.3
(“Authority of the Empire Zone D@On"}

The burden is on PG Erie (Syracuse) to prese
evidence on these issues regarding exror i efit-
circumstances in Shi
days to “present a
continued,” and t
business enterprise.

oard “shall only reverse” if it
ented by the business
r'’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

ufficient and specific

ases and extraordinary
that appellants have 60
its certification should be
the explanations provided by the
lementing regulations clarify that
such “writ St cofitain spe factual information (along with
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §
14.2(b):

The at the Bo
does not alter the applicabl
the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).



RESOLUTION # 25R OF 2012
De Novo Review of PG Erie Properties (Syracuse)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. argues Company did not acquire, purchase, lease, or have transferred to it
real property previously owned by an entity with similar ownership
. states the Company did not cause individuals to transfer from existing

employment with another business enterprise with similar ownership and located
in New York State to similar employment with the Company

. company would pass the new business test set forth in sSec. 14 of the Tax
Law if it were certified on or after August 1 2002
. argues company was erroneously omitted fromMBoard Resolution #4 of 2010,

because no assets were transferred between compani
. claims that PG Erie Properties LLC capital ifives
tax credits used and that they exceed the 1:1 t
. an affirmative answer to valid busin
equated to violation of GML and resulte

ith similar ownership.
ent and wages exceed the

ation cannot be

roneous dece ation of company

Viewing these explanations, indivi y, and camulatively, against the
applicable standard of review, the Board finds thatthey constitute&ordinary
circumstances that would justify the,continued certification of this business
enterprise.

While the ter i i fined by statute or
regulation, its me utions in prior appeals
where the Board mstances justifying the
continued certificati ess enterprises, where sufficient

evide? ; siness enterprises:
¢ ( Did not transferasse employeesfrom a related entity. Resolution 4 of

es) and Resolution 11 of 2010 (6 business

viewed as a single’business enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or
e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or
e Met or exceeded their job goals as stated in their application for certification
and also
0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or



RESOLUTION # 25R OF 2012
De Novo Review of PG Erie Properties (Syracuse)

0 invested at least $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by PG
Erie (Syracuse) establish sufficiently extraordinary circumstances to justify its
continued certification.

Accordingly, the Commissioner’s revoc d ination is reversed for

the reasons set forth above.

DATE: May 4, 2012

Secretary:

N




RESOLUTION # 26R OF 2012
De Novo Review of McNeil Development Co, LLC (Cortland)

WHEREAS, McNeil Development Co, LLC (hereinafter “McNeil (Cortland)” or
“appellant”), has filed administrative and judicial appeals concerning the June 29,
2009, revocation of its Empire Zone certificate in Cortland Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML"”) § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed cNeil (Cortland) was
marked off the calendar pursuant to a writt ipulation there was an
agreement between the parties that the would provi de novo review of its
administrative appeal;

-
WHEREAS, on 12/19/201&?]3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
ether with supplemental
lation;

from the Commissioner’s revocation determination
submissions provided in accordance wit

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi , one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 26R OF 2012
De Novo Review of McNeil Development Co, LLC (Cortland)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjpand 5 NYC 14.3
(“Authority of the Empire Zone w;on”)'

The burden is on McNeil (Cortland) to presentsufficient and specific
evidence on these issues regarding exror i efit-C ases and extraordinary
circumstances in Shi
days to “present a
continued,” and t
business enterprise.

oard “shall only reverse” if it
ented by the business
r’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

its certification should be
the explanations provided by the
lementing regulations clarify that
such “writ st contain spe factual information (along with
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §
14.2(b):

The at the Bo
does not alter the applicabl
the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).



RESOLUTION # 26R OF 2012
De Novo Review of McNeil Development Co, LLC (Cortland)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. assets were transferred from Mr. Mc Neil into an LLC prior to certification for
asset protection purposes and estate planning, not to gain Empire Zone benefits
. argues that no employees were transferred; when Mr. Mc Neil was a sole

proprietor he had no employees and employees were not hired until the LLC was
formed

. the transfer of properties was not the kind of transfer the “shirtchanger”
amendments were intended to address and that in itself is an extraordinary
circumstance

. company exceeded job and investment goalsdn k original application and
made vital contribution to revitalizing downtow rtland

. company facilitated creation of numero its tenants and contractors
in the Cortland Zone and relied on the pro its to charge tenants
below market rent
. alternative argument - reinstate erties that were ransferred
between businesses with similar ownersh cause Gemmissioner's determination
was in error (applies to 9 Main SL{,BJS Central Ave, 21 Crawford Street, 12-16

Zone b

Court Street)
. argues decision by Commissionemand board was arbitrary and capricious,

violated due process, violates the Contrac be barred by doctrine of

estoppel

. company f ire Zzone application

. company

. company ma bove the tax refunds it received

| P’
lewing these explan S, indivi(’lly, and cumulatively, against the

applica tandard of 1

While the te inary circumstances is not defined by statute or
regulation, its meani rmed by the Board’s resolutions in prior appeals
where the Board unani sly found extraordinary circumstances justifying the
continued certification of a total of 123 business enterprises, where sufficient
evidence was presented to establish that the business enterprises:

¢ Did not transfer assets or employees from a related entity. Resolution 4 of
2010 (74 business enterprises) and Resolution 11 of 2010 (6 business
enterprises); or

e Constructed a facility on behalf of a single tenant that created at least 100 net
new jobs in New York State. Resolution # 6 of 2010) (3 business
enterprises); or



RESOLUTION # 26R OF 2012
De Novo Review of McNeil Development Co, LLC (Cortland)

e Were manufacturers, (or entities related to manufacturers), that when
viewed as a single business enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or

e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or

e Met or exceeded their job goals as stated in their application for certification
and also

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or

0 invested atleast $10 million in its Empi nes Facility from 2001
through 2007. Resolution # 7 of 20104(3 business enterprises); or

0 were located in a medically under rea as defined and
designated by the United States of Health and Human
Services. Resolution # 10 of nterprises).

rt
(2 busin

The Board is not, however, limit the extraordinary mstances that it
has previously recognized and the Board that théexplanati rovided by

McNeil (Cortland) establish suffieciently extraordindry circumstancestoyjustify its
continued certification. \

rmination is reversed for

DATE: Ma 2
Secre : \




RESOLUTION # 27R OF 2012
De Novo Review of Hoblan Development Corp (Syracuse)

WHEREAS, Hoblan Development Corp (hereinafter “Hoblan (Syracuse)” or
“appellant”), has filed administrative and judicial appeals concerning the June 29,
2009, revocation of its Empire Zone certificate in Syracuse Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML") § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed oblan (Syracuse) was
marked off the calendar pursuant to a writt ipulation there was an
agreement between the parties that the would provi de novo review of its
administrative appeal;

- N
WHEREAS, on the Board.received correspondence on behal‘ppellant
requesting a de novo review by th of its administrative appeal from the
Commissioner’s revocation determination in accordance with the verbal

stipulation;

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi ,one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 27R OF 2012
De Novo Review of Hoblan Development Corp (Syracuse)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r to” the Shirt- ger test, "any
extraordinary circumstances occurred would justify the‘eontinued
certification of the business enterprise. G

959(wand 5 NYC 14.3
(“Authority of the Empire Zone Designation”):

The burden is on Hoblan (Syracuse) to presentsufficient and specific
evidence on these issues regarding error 1 efit-C ases and extraordinary
circumstances in Shi
days to “present a
continued,” and t
business enterprise.

Board “shall only reverse” if it
ented by the business

r’s finding with respect to” the cost

its certification should be
the explanations provided by the
lementing regulations clarify that
such “writ ust contain spe factual information (along with
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §
14.2(b):

The hat the Bo
does not alter the applicabl
the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5) and also on a finding that appellant failed
the cost-benefit provision of GML § 959(a)(v)(6).



RESOLUTION # 27R OF 2012
De Novo Review of Hoblan Development Corp (Syracuse)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. chapter 57 of the Laws of 2009 violates the Contract Clause of the US
Constitution, equal protection clause of the 14th amendment and due process
. Commissioner’s failure to consider additional information from company

regarding its plans for future investment is a violation of its right to equal protection
(since the Commissioner continued the certification of other entities)

. argue for extraordinary circumstance that: property owned by Hoblan
Development Corp. is only partially occupied and located in an area plagued by
increasing vacancies; company indicates it is setting asi@le a significant portion of
the refunds it receives under the Zones progranﬁ fuﬁe use in making tenant

improvements and the benefits received help to réduce tenant rates

, and cu
that they co
ed certification o

N

While the term extraordin&;umstances is not defined by s!atute or

regulation, its meaning is informed\by .the Board’s reselutions in prior appeals
where the Board unanimously found\extr inary c stances justifying the
where sufficient

Viewing these explanations, individ
applicable standard of review, the Boar
circumstances that would justify the co
enterprise.

ively, against the
te extraordinary
business

onstructed afaeility ehalf of a‘lgle tenant that created at least 100 net
k St Resolution # 6 of 2010) (3 business

en
e Were r entities related to manufacturers), that when
viewed ess enterprise, had a benefit-cost ratio of at least

2007. Resolution # 8 of 2010 (17 companies); or
illion in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or
e Met or exceeded their job goals as stated in their application for certification
and also
0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or
0 invested at least $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or



RESOLUTION # 27R OF 2012
De Novo Review of Hoblan Development Corp (Syracuse)

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
Hoblan (Syracuse) establish sufficiently extraordinary circumstances to justify its
continued certification.

In this case, the Commissioner also based his decertification upon the
additional ground that Appellant failed the cost-benefittest. The explanations

Accordingly, the Commissioner’s re ion dete ation is reversed for
the reasons set forth above.

DATE: May 4, 2012

Secretary:

N




RESOLUTION # 28R OF 2012
De Novo Review of Costello, Cooney & Fearon (Syracuse)

WHEREAS, Costello, Cooney & Fearon (hereinafter “Costello (Syracuse)” or
“appellant”), has filed administrative and judicial appeals concerning the June 29,
2009, revocation of its Empire Zone certificate in Syracuse Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML"”) § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed ostello (Syracuse) was
marked off the calendar pursuant to a writt ipulation there was an
agreement between the parties that the would provi de novo review of its
administrative appeal;

-
WHEREAS, on 12/19/201&?]3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
ether with supplemental
lation;

from the Commissioner’s revocation determination
submissions provided in accordance wit

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi , one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 28R OF 2012
De Novo Review of Costello, Cooney & Fearon (Syracuse)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjand 5 NYC 14.3
(“Authority of the Empire Zone Déi(mon")_

The burden is on Costello (Syracuse) to pres
evidence on these issues regarding exror i efit-
circumstances in Shi
days to “present a
continued,” and t

oard “shall only reverse” if it
ented by the business
r'’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

sufficient and specific

ases and extraordinary
that appellants have 60
its certification should be
the explanations provided by the
business enterprise. lementing regulations clarify that
such factual information (along with

writ bmissi St cofitain spe
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §

14.2(b):

The at the Board is providing a de novo review and determination
does not alter the applicable standard of review identified above. In this context,
the de novo review: ination simply means that the Board is not giving any
weight or considerat previous resolution and determination to uphold the

Commissioner’s revoca determination and is taking a fresh look at the merits of
this appeal.

«

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).



RESOLUTION # 28R OF 2012
De Novo Review of Costello, Cooney & Fearon (Syracuse)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. extraordinary circumstances applies because the business has a benefit-cost
ratio of over 20:1 and also the Board previously determined that an investment of
over $10M is an “extraordinary circumstance” so payment of wages of $12M should
be treated the same. Treating investment in “bricks and mortar” as more valuable
than people is contrary to the Program

. argues Board previously determined capital investment of $5 M for
redevelopment/reuse of property was an extraordinary circumstance and
investment made in people working at a rehabilitated oric structure through
payment of wages and benefits is the equivalent of hislﬁd should be extraordinary
circumstance

. argues should have been included on B
greater than 20:1 benefit-cost ratio but left
investment projections

ution #5 because it had
"t meet job and

R
ecause i

. argues projections were so far o y were obviously e in error and
company should not be penalized for proj ns .

. argues that 20:1 benefit-cost ratio itself should be enough fwraordinary
circumstances \g

. an affirmative answer to validbusiness purp attestation cannot be
equated to violation of GML and resulted i ertification of company

. should be cer ecause o
number of jobs co

Viewing thes individually, and cumulatively, against the
applicable ard o i i that they constitute extraordinary
circum thatwouldjusti i ertification of this business
enterprise.

circumstances is not defined by statute or
med by the Board’s resolutions in prior appeals
found extraordinary circumstances justifying the

evidence was presen tablish that the business enterprises:

¢ Did not transfer assets or employees from a related entity. Resolution 4 of
2010 (74 business enterprises) and Resolution 11 of 2010 (6 business
enterprises); or

e Constructed a facility on behalf of a single tenant that created at least 100 net
new jobs in New York State. Resolution # 6 of 2010) (3 business
enterprises); or

e Were manufacturers, (or entities related to manufacturers), that when
viewed as a single business enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or



RESOLUTION # 28R OF 2012
De Novo Review of Costello, Cooney & Fearon (Syracuse)

e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or
e Met or exceeded their job goals as stated in their application for certification
and also
0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or
0 invested atleast $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or
0 were located in a medically underserved area as defined and
designated by the United States Depart t of Health and Human
Services. Resolution # 10 of 2010 (2 ess enterprises).

The Board is not, however, limited to th
has previously recognized and the Board fi
Costello (Syracuse) establish sufficientl
continued certification.

A

Accordingly, the Commis vocatio
the reasons set forth above.

ermination is reversed for

DATE: May 4, 201

Secretary:

N




RESOLUTION # 29R OF 2012
De Novo Review of MacKenzie Hughes (Syracuse)

WHEREAS, MacKenzie Hughes (hereinafter “MacKenzie (Syracuse)” or
“appellant”), has filed administrative and judicial appeals concerning the June 29,
2009, revocation of its Empire Zone certificate in Syracuse Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML"”) § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed acKenzie (Syracuse) was
marked off the calendar pursuant to a writt ipulation there was an
agreement between the parties that the would provi de novo review of its
administrative appeal;

-
WHEREAS, on 12/19/201&?]3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
ether with supplemental
lation;

from the Commissioner’s revocation determination
submissions provided in accordance wit

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi , one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 29R OF 2012
De Novo Review of MacKenzie Hughes (Syracuse)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjpand 5 NYC 14.3
(“Authority of the Empire Zone D@OHUJ'

The burden is on MacKenzie, (Syracuse) to present sufficient and specific
evidence on these issues regarding exror i efit-C ases and extraordinary
circumstances in Shi rov that appellants have 60
days to “present a issi its certification should be
continued,” and t the explanations provided by the
business enterprise. lementing regulations clarify that
such “writ st contain spe factual information (along with
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §
14.2(b):

oard “shall only reverse” if it
ented by the business
r’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

The at the Bo
does not alter the applicabl
the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).



RESOLUTION # 29R OF 2012
De Novo Review of MacKenzie Hughes (Syracuse)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. states that assets were transferred when the new LLP was formed in 2002 in
order to resolve an internal dispute over management of the firm
. states that employees were transferred for a valid business reason when the

new LLP was formed in 2002 in order to resolve an internal dispute over
management of the firm.

. indicateds extraordinary circumstances occurred because the company has
made $850,000 in leasehold improvements (financed through increased monthly
rent) in the downtown Syracuse Zone, instead of movingto a suburban location

. business has a benefit-cost ratio of over 20: anue Board previously
determined that an investment of over $10M is xtraordinary circumstance” so
payment of wages of $12M should be treated t eating investment in
“bricks and mortar” as more valuable than to the Program

. argues decision by Commissioner, y and capricious,
violates due process, violates the Contr d by doctrine of
estoppel

le is con
oard was ar
Clause, should be

N

Viewing these explanationNiZidually, and cumulatively, against the
applicable standard of review, the Boardyfinds that'they constitute extraordinary
circumstances that would justify the conti certi ion of this business

enterprise.

While the t defined by statute or
regulation, its mean ard’s resolutions in prior appeals
where the inary circumstances justifying the
contin enterprises, where sufficient

behalf of a single tenant that created at least 100 net

new jobsin N State. Resolution # 6 of 2010) (3 business
enterprises); or

e Were manufacturers, (or entities related to manufacturers), that when
viewed as a single business enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or

e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or

e Met or exceeded their job goals as stated in their application for certification
and also



RESOLUTION # 29R OF 2012
De Novo Review of MacKenzie Hughes (Syracuse)

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 0f 2010 (13 business enterprises); or

0 invested atleast $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
MacKenzie (Syracuse) establish sufficiently extraordi circumstances to justify
its continued certification.

Accordingly, the Commissioner’s ation determination is reversed for

the reasons set forth above.

DATE: May 4, 2012

Secretary:

N




RESOLUTION # 30R OF 2012
De Novo Review of Nojaim, Inc. (Syracuse)

WHEREAS, Nojaim, Inc. (hereinafter “Nojaim (Syracuse)” or “appellant”), has
filed administrative and judicial appeals concerning the June 29, 2009, revocation of
its Empire Zone certificate in Syracuse Empire Zone by the Commissioner of
Economic Development (the “Commissioner”), pursuant to GML § 959(w) and 5
NYCRR § 11.9(c), which appeals are identified as (1) an administrative appeal filed
with the Empire Zone Designation Board (“the Board”) pursuant to General
Municipal Law (“GML”) § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed ojaim (Syracuse) was
marked off the calendar pursuant to a writt ipulation there was an
agreement between the parties that the would provi de novo review of its
administrative appeal;

N
WHEREAS, on 12/19/201%3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
from the Commissioner’s revocation determination
submissions provided in accordance wit

ether with supplemental
lation;

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi ,one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 30R OF 2012
De Novo Review of Nojaim, Inc. (Syracuse)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjand 5 NYC 14.3
(“Authority of the Empire Zone Déi(mon")_

The burden is on Nojaim (Syracuse) to prese
evidence on these issues regarding exror i efit-
circumstances in Shi
days to “present a
continued,” and t

oard “shall only reverse” if it
ented by the business
r'’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

ufficient and specific

ases and extraordinary
that appellants have 60
its certification should be
the explanations provided by the
business enterprise. lementing regulations clarify that
such factual information (along with

writ bmissi St cofitain spe
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §

14.2(b):

The at the Board is providing a de novo review and determination
does not alter the applicable standard of review identified above. In this context,
the de novo review: ination simply means that the Board is not giving any
weight or considerat previous resolution and determination to uphold the

Commissioner’s revoca determination and is taking a fresh look at the merits of
this appeal.

«

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).



RESOLUTION # 30R OF 2012
De Novo Review of Nojaim, Inc. (Syracuse)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. argues that a related entity did transfer related employees and property to
Nojaim as part of a succession plan that had culminated since 1999 (prior to the EZ
Program) but that the reincorporation was for a valid business purpose

. indicates that extraordinary circumstances occurred which justify continued
certification of the business. Nojaim, Inc. owns and operates Nojaim Bros.
Supermarket in an area with 50% of the population living below the poverty level

. company has made many contributions to the community, including a
$40,000 investment to establish a food and nutrition center and implemented a
summer education program providing urban youth wi’aluable work experience
. continued certification of Nojaim would befconsistent with the Board
reinstating Schell Pharmacy and Elmira ASC, L ic e in medically
underserved areas and met or exceeded theif job goals
application”

. Chapter 59 of Laws of 2009 is u
Contracts Clause, equal protection and co

titutional becaus jolates the
tional might to due‘precess

Viewing these explanationNiZidually, and cumulatively, against the
applicable standard of review, the Boardyfinds that'they constitute extraordinary
circumstances that would justify the conti certi ion of this business

enterprise.

While the t defined by statute or
regulation, its mean ard’s resolutions in prior appeals
where the inary circumstances justifying the
contin enterprises, where sufficient

behalf of a single tenant that created at least 100 net

new jobsin N State. Resolution # 6 of 2010) (3 business
enterprises); or

e Were manufacturers, (or entities related to manufacturers), that when
viewed as a single business enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or

e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or

e Met or exceeded their job goals as stated in their application for certification
and also



RESOLUTION # 30R OF 2012
De Novo Review of Nojaim, Inc. (Syracuse)

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 0f 2010 (13 business enterprises); or

0 invested atleast $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
Nojaim (Syracuse) establish sufficiently extraordinary giccumstances to justify its
continued certification.

Accordingly, the Commissioner’s ation determination is reversed for

the reasons set forth above.

DATE: May 4, 2012

Secretary:

R




RESOLUTION # 31R OF 2012
De Novo Review of Dunk & Bright Furniture Co, Inc (Syracuse)

WHEREAS, Dunk & Bright Furniture Co, Inc (hereinafter “Dunk & Bright
(Syracuse)” or “appellant”), has filed administrative and judicial appeals concerning
the June 29, 2009, revocation of its Empire Zone certificate in Syracuse Empire Zone
by the Commissioner of Economic Development (the “Commissioner”), pursuant to
GML § 959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an
administrative appeal filed with the Empire Zone Designation Board (“the Board”)
pursuant to General Municipal Law (“GML”) § 959(w) and 5 NYCRR Part 14,
challenging the Commissioner’s revocation, and (2) a judicial appeal filed with the
Supreme Court pursuant to Article 78 of the Civil Practice Law and Rules,
challenging the Board’s determination, dated October 25, 2010, upholding the
Commissioner’s revocation determination (“2010 af’ge Determination”);

WHEREAS, the judicial proceeding com ed
was marked off the calendar pursuant to a n stipul
agreement between the parties that the would provi
administrative appeal;

unk & Bright (Syracuse)
and there was an
de novo review of its

-
WHEREAS, on 12/19/201&?]3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
ether with supplemental
lation;

from the Commissioner’s revocation determination
submissions provided in accordance wit

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi , one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 31R OF 2012
De Novo Review of Dunk & Bright Furniture Co, Inc (Syracuse)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wpand 5 NYC 14.3
(“Authority of the Empire Zone Déi*m;onu)_

The burden is on Dunk & Bright (Syracuse) t
evidence on these issues regarding exror i efit-
circumstances in Shi
days to “present a
continued,” and t
business enterprise.

oard “shall only reverse” if it
ented by the business
r'’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

esent sufficient and specific
ases and extraordinary
that appellants have 60
its certification should be
the explanations provided by the
lementing regulations clarify that
such “writ st contain spe factual information (along with
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §
14.2(b):

The at the Bo
does not alter the applicabl
the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).



RESOLUTION # 31R OF 2012
De Novo Review of Dunk & Bright Furniture Co, Inc (Syracuse)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. argues company has benefit-cost ratio of 16:1 and Commissioner made error
. argues that “extraordinary circumstances” should be considered for
reinstating Dunk & Bright to the Program. The company is located in one of the
most economically-depressed and crime-ridden areas of the City of Syracuse and
has demonstrated its commitment to the area by investing in its business

. Chapter 59 of Laws of 2009 is unconstitutional because it violates the
Contracts Clause, equal protection and constitutional right to due process

Viewing these explanations, individually, an CLkllatively, against the
applicable standard of review, the Board finds t hey constitute extraordinary
circumstances that would justify the continued fication of this business
enterprise.

While the term extraordinary ci stances is not defi
regulation, its meaning is informed by the

d’s reselutions in prier appeals
where the Board unanimously foqnd extraordinary, circumstances&ying the

by statute or

continued certification of a total o business‘enterprises, where sufficient
evidence was presented to establish that.the busine

gle tenant that created at least 100 net
# 6 0f 2010) (3 business

(5 business
e Metor excee
and also

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or

0 invested at least $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

) or
job goals as stated in their application for certification
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The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
Dunk & Bright (Syracuse) establish sufficiently extraordinary circumstances to
justify its continued certification.

Accordingly, the Commissioner’s revocation determination is reversed for
the reasons set forth above.

DATE: May 4, 2012




RESOLUTION # 32R OF 2012
De Novo Review of New Hope Mills (Auburn)

WHEREAS, New Hope Mills (hereinafter “New Hope Mills (Auburn)” or
“appellant”), has filed administrative and judicial appeals concerning the June 29,
2009, revocation of its Empire Zone certificate in Auburn Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML") § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed
was marked off the calendar pursuant to a n stipul
agreement between the parties that the would provi
administrative appeal;

ew Hope Mills (Auburn)
and there was an
de novo review of its

N
WHEREAS, on 12/19/201%3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
ether with supplemental
lation;

from the Commissioner’s revocation determination
submissions provided in accordance wit

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi ,one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 32R OF 2012
De Novo Review of New Hope Mills (Auburn)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjand 5 NYC 14.3
(“Authority of the Empire Zone Déiﬁnationul

The burden is on New HopeMillsi(Auburn) to present sufficient and specific
evidence on these issues regarding exror i efit-C ases and extraordinary
circumstances in Shi rov that appellants have 60
days to “present a issi its certification should be
continued,” and t the explanations provided by the
business enterprise. lementing regulations clarify that
such “writ st contain spe factual information (along with
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §
14.2(b):

oard “shall only reverse” if it
ented by the business
r’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘eontinued

The at the Bo
does not alter the applicabl
the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).



RESOLUTION # 32R OF 2012
De Novo Review of New Hope Mills (Auburn)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. argues that real property awas acquired from a third-party in an “arms
length” transaction
. when the business separated the manufacturing and retail operations, a “de

minimius” number of employees with key knowledge in the manufacturing aspect
were transferred

. the company exceeded its employment and investment projections as set
forth on its application for certification. The company has grown its manufacturing
operation and hired people beyond those transferred £ the related entity. The
company has a benefit-cost ratio in excess of 9.64 for twears 2002-2007 and
exceeds 10:1 if its 2008 investments are include the analysis

. Chapter 59 of Laws of 2009 is unconstit al use it violates the
Contracts Clause, equal protection and con ional rig due process

Viewing these explanations, indi ally, and cumulati against the
applicable standard of review, the Board that they constitute extraordinary
circumstances that would justify.the continued eertification of this‘ess
enterprise.

defined by statute or
s in prior appeals
umstances justifying the
ises, where sufficient

] Mt
10 (74 business en

rprises); or

If of a single tenant that created at least 100 net
esolution # 6 of 2010) (3 business

r entities related to manufacturers), that when
viewed as a si iness enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or

e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or

e Met or exceeded their job goals as stated in their application for certification
and also

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or

0 invested atleast $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or
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0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
New Hope Mills (Auburn) establish sufficiently extraordinary circumstances to
justify its continued certification.

Accordingly, the Commissioner’s revocation mination is reversed for

the reasons set forth above.
DATE: May 4, 2012

Secretary:

N




RESOLUTION # 33R OF 2012
De Novo Review of Kruth, Stein et. al. (Syracuse)

WHEREAS, Kruth, Stein et. al. (hereinafter “Kruth (Syracuse)” or “appellant”),
has filed administrative and judicial appeals concerning the June 29, 2009,
revocation of its Empire Zone certificate in Syracuse Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML") § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed ruth (Syracuse) was
marked off the calendar pursuant to a writt ipulation there was an
agreement between the parties that the would provi de novo review of its
administrative appeal;

N
WHEREAS, on 12/19/201%3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
from the Commissioner’s revocation determination
submissions provided in accordance wit

ether with supplemental
lation;

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi ,one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 33R OF 2012
De Novo Review of Kruth, Stein et. al. (Syracuse)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

oard “shall only reverse” if it
ented by the business
r'’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘econtinued

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjand 5 NYC 14.3
(“Authority of the Empire Zone Déi(mon")_

The burden is on Kruth (Syracuseé).to present sufficient and specific evidence
on these issues regarding error in B 1 xtraordinary
circumstances in Shi rov that appellants have 60
days to “present a issi its certification should be
continued,” and t the explanations provided by the
business enterprise. lementing regulations clarify that
such factual information (along with

writ bmissi St cofitain spe
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §

14.2(b):

The at the Board is providing a de novo review and determination
does not alter the applicable standard of review identified above. In this context,
the de novo review: ination simply means that the Board is not giving any
weight or considerat previous resolution and determination to uphold the

Commissioner’s revoca determination and is taking a fresh look at the merits of
this appeal.

«

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).



RESOLUTION # 33R OF 2012
De Novo Review of Kruth, Stein et. al. (Syracuse)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. argues that extraordinary circumstances warrant continued certification of
the firm; specifically, the business is located in Syracuse’s “Little Italy” which is an
area that both the City and State targeted to stabilize employment and facilitate
redevelopment efforts as indicated in the City’s Empire Zone Development plan.

. company has invested over $3.5M and has an over 77:1 benefit-cost ratio

. Chapter 59 of Laws of 2009 is unconstitutional because it violates the
Contracts Clause, equal protection and constitutional right to due process

Viewing these explanations, individually, an CLkllatively, against the
applicable standard of review, the Board finds t hey constitute extraordinary
circumstances that would justify the continued fication of this business
enterprise.

While the term extraordinary ci stances is not defi
regulation, its meaning is informed by the

d’s reselutions in prier appeals
where the Board unanimously foqnd extraordinary, circumstances&ying the

by statute or

continued certification of a total o business‘enterprises, where sufficient
evidence was presented to establish thatthe busine

gle tenant that created at least 100 net
# 6 0f 2010) (3 business

(5 business
e Met or excee
and also

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or

0 invested at least $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

) or
job goals as stated in their application for certification
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The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
Kruth (Syracuse) establish sufficiently extraordinary circumstances to justify its
continued certification.

Accordingly, the Commissioner’s revocation determination is reversed for
the reasons set forth above.

DATE: May 4, 2012




RESOLUTION # 34R OF 2012
De Novo Review of Melvin &Melvin (Syracuse)

WHEREAS, Melvin &Melvin (hereinafter “Melvin (Syracuse)” or “appellant”),
has filed administrative and judicial appeals concerning the June 29, 2009,
revocation of its Empire Zone certificate in Syracuse Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML") § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed elvin (Syracuse) was
marked off the calendar pursuant to a writt ipulation there was an
agreement between the parties that the would provi de novo review of its
administrative appeal;

-
WHEREAS, on 12/19/201&?]3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
from the Commissioner’s revocation determination
submissions provided in accordance wit

ether with supplemental
lation;

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi , one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only



RESOLUTION # 34R OF 2012
De Novo Review of Melvin &Melvin (Syracuse)

authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjand 5 NYC 14.3
(“Authority of the Empire Zone Déi(nationu)_

The burden is on Melvin (Syracuse) to presentsufficient and specific
evidence on these issues regarding exror i efit-C ases and extraordinary
circumstances in Shi
days to “present a
continued,” and t

oard “shall only reverse” if it
ented by the business
r’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘eontinued

its certification should be
the explanations provided by the
business enterprise. lementing regulations clarify that
such factual information (along with

writ bmissi st contain spe
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §

14.2(b):

The at the Board is providing a de novo review and determination
does not alter the applicable standard of review identified above. In this context,
the de novo review: ination simply means that the Board is not giving any
weight or considerat previous resolution and determination to uphold the

Commissioner’s revoca determination and is taking a fresh look at the merits of
this appeal.

«

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).



RESOLUTION # 34R OF 2012
De Novo Review of Melvin &Melvin (Syracuse)

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. does not deny transfer of assets in the appeal documents, but states Melvin
LLP was merged into Melvin & Melvin, PLLC June 27, 2002, to best help the owners
of the business, the business and its investments while affording it the greatest
flexibility to expand the business

. Melvin & Melvin, PLLC does not deny transfer of employees in the appeal
documents, but states that at the time Melvin & Melvin, PLLC became the owner of
the practice, the Program had no prohibition against the transfer of real property
and/or employees between related entities

. argues that the members of Melvin & Melvinf, P’C formed the company in
2002 to facilitate the transition of their respectivellaw practices into new markets.
It was not formed solely to obtain Empire Zon d has been recognized as
being formed for a valid business purpose Appeals Order

. argues that extraordinary circum d to this business.
The building that houses them is in a ve to as the “200
Block of South Salina Street” which is infa as being the locationyof frequent
violent criminal incidents arisingw'ihe presence of many homél‘eople,

es exist with
ique section refe

mentally ill individuals and loitererss, This condition exists because the main hub of
the CENTRO bus system is located here.sThese criminal incidents and lack of
parking has caused reluctance of clients o ' lvin, PLLC to visit and
difficulty in retainin
there is no ject to these circumstances
and notwithstan i entered into a long term
lease and exercised i ' icipation of continued participation in
the Progra

ility'of the
of thetmow vacant 300 Block
in & Melvin es that their level of investment alone warrants

cturing entity and related entity) benefit-cost ratio

n & Melvin, PLLC dissimilarly from combined entities
elvin, PLLC's investments and employee
remuneration are ju able to the State as those of manufacturers and their
related entities
. Chapter 59 of Laws of 2009 is unconstitutional because it violates the

Contracts Clause, equal protection and constitutional right to due process

Viewing these explanations, individually, and cumulatively, against the
applicable standard of review, the Board finds that they constitute extraordinary
circumstances that would justify the continued certification of this business
enterprise.

While the term extraordinary circumstances is not defined by statute or
regulation, its meaning is informed by the Board’s resolutions in prior appeals

3



RESOLUTION # 34R OF 2012
De Novo Review of Melvin &Melvin (Syracuse)

where the Board unanimously found extraordinary circumstances justifying the
continued certification of a total of 123 business enterprises, where sufficient
evidence was presented to establish that the business enterprises:

¢ Did not transfer assets or employees from a related entity. Resolution 4 of
2010 (74 business enterprises) and Resolution 11 of 2010 (6 business
enterprises); or
e Constructed a facility on behalf of a single tenant that created at least 100 net
new jobs in New York State. Resolution # 6 of 2010) (3 business
enterprises); or
e Were manufacturers, (or entities related to ma
viewed as a single business enterprise, had ad
10:1 from 2001 through 2007. Resolutio
e Invested atleast $5 million in the redev
Zones Program property from 200
(5 business enterprises) or
e Met or exceeded their job goals a ted in their applic
and also din,
0 had a benefit-costaatio of at least 2041 from 2001 thro 2007.
Resolution # 5 of ZN?L:usiness enterprises); or
0 invested at least $10 million,in its Em Zonmes Facility from 2001
i iness enterprises); or
s defined and
nt of Health and Human
ess enterprises).

cturers), that when
fit-cost ratio of at least
2010 (17 companies); or
reuse of its Empire
solution # 9 0of 2010

ugh 2007:

for certification

extraordinary circumstances that it
at the explanations provided by
ordinary circumstances to justify its

T i wever, limited t
has pr ecognize the Boardfi
Melvin (Syracuse) establish suffi &

continu rtification.

Accordingly; issioner’s revocation determination is reversed for

the reasons set forth
DATE: May 4, 2012

Secretary:




RESOLUTION # 35R OF 2012
De Novo Review of Dermody, Burke & Brown (Syracuse)

WHEREAS, Dermody, Burke & Brown (hereinafter “Dermody (Syracuse)” or
“appellant”), has filed administrative and judicial appeals concerning the June 29,
2009, revocation of its Empire Zone certificate in Syracuse Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML") § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed ermody (Syracuse) was
marked off the calendar pursuant to a writt ipulation there was an
agreement between the parties that the would provi de novo review of its
administrative appeal;

N
WHEREAS, on 12/16/201%3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
ether with supplemental
lation;

from the Commissioner’s revocation determination
submissions provided in accordance wit

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi ,one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only
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authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r
extraordinary circumstances occurred
certification of the business enterprise. G

959(wjand 5 NYC 14.3
(“Authority of the Empire Zone Déi(mon")_

The burden is on Dermody (Syracuse) to present sufficient and specific
evidence on these issues regarding exror i efit-C ases and extraordinary
circumstances in Shi rov that appellants have 60
days to “present a issi its certification should be
continued,” and t the explanations provided by the
business enterprise. lementing regulations clarify that
such factual information (along with

writ bmissi St cofitain spe
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §

14.2(b):

The at the Board is providing a de novo review and determination
does not alter the applicable standard of review identified above. In this context,
the de novo review: ination simply means that the Board is not giving any
weight or considerat previous resolution and determination to uphold the

Commissioner’s revoca determination and is taking a fresh look at the merits of
this appeal.

oard “shall only reverse” if it
ented by the business
r’s finding with respect to” the cost
to” the Shirt- ger test, "any
would justify the‘eontinued

«

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).
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Appellant’s written submissions include the following explanations for why
its certification should be continued:

. argues there was no transfer of assets from a related entity or entities
. argues there was no transfer of employees from a related entity or entities
. argues that “extraordinary circumstances” should be considered in favor of

the company and its certification reinstated -- specifically, had the business been
certified after August 1, 2002, it would have passed the “new business test” in Sec.
14 of the Tax Law. No actions taken by the company resulted in an “artificial”
increase in Empire Zone benefits

. decision to decertify Dermody et.al. should hav;
extraordinary circumstances as part of the Board Reso
. indicates that the company met the criteri
wages are counted as investments.

. argues that employment and wages
distressed area than “bricks and mortar”
in Franklin Center, in the Franklin Squa
. argues company incorrectly respo

een reversed because of
*ion #7 or #9 of 2010.

r Resolutions #7 and #9 if

to an economically
ermody is located
storic district

to question in Section,E of 2006 BAR
]~

(0]

and because correct answer is “no” the company,shoéuld not be sub
decertification \

, and latively, against the
titute extraordinary

tion of this business

23 business enterprises, where sufficient
that the business enterprises:

r employees from a related entity. Resolution 4 of

rprises) and Resolution 11 of 2010 (6 business
enterprises);

e Constructed a facility on behalf of a single tenant that created at least 100 net
new jobs in New York State. Resolution # 6 of 2010) (3 business
enterprises); or

e Were manufacturers, (or entities related to manufacturers), that when
viewed as a single business enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or

e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or
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e Met or exceeded their job goals as stated in their application for certification
and also

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 0f 2010 (13 business enterprises); or

0 invested atleast $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extra
has previously recognized and the Board finds that
Dermody (Syracuse) establish sufficiently extrao
continued certification.

inary circumstances that it
planations provided by
circumstances to justify its

Accordingly, the Commissioner’s re tion rminatio eversed for

the reasons set forth above.
DATE: May 4, 2012

Secretary:



RESOLUTION # 36R OF 2012
De Novo Review of Alexander & Catalano (Syracuse)

WHEREAS, Alexander & Catalano (hereinafter “Alexander (Syracuse)” or
“appellant”), has filed administrative and judicial appeals concerning the June 29,
2009, revocation of its Empire Zone certificate in Syracuse Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML"”) § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed lexander (Syracuse) was
marked off the calendar pursuant to a writt ipulation there was an
agreement between the parties that the would provi de novo review of its
administrative appeal;

-
WHEREAS, on 12/19/201&?]3:ard received corresponde n behalf of

appellant requesting a de novo're by the Board of its administrative appeal
ether with supplemental
lation;

from the Commissioner’s revocation determination
submissions provided in accordance wit

WHEREAS,
Board’s 2010 cha
and Finance and his

and his desi , one o
membﬁed by the

not participate in the
ommissioner of Taxation
pointed by the Senate Majority Leader,
tees, and the designee for the

D, that the Board hereby grants the request for
based on the written submissions provided for
§ 14.2(b) that were timely filed in 2009, together
with any suppl Is provided in December 2011 in accordance with

BE IT FURTHER RESOL , that that the Board hereby reverses the Commissioner’s
June 29, 2009, decertification determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only
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authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues,
“unanimously finds that there was sufficient e
enterprise demonstrating that the commissi
benefit test “was in error, or that, with r to” the Shirt- ger test, "any
extraordinary circumstances occurred would justify the‘econtinued
certification of the business enterprise. G

959(wand 5 NYC 14.3
(“Authority of the Empire Zone Designation”):

The burden is on Alexander(Syraeuse) to pre
evidence on these issues regarding error 1 efit-
circumstances in Shi
days to “present a
continued,” and t
business enterprise.

Board “shall only reverse” if it
ented by the business

r'’s finding with respect to” the cost

t sufficient and specific

ases and extraordinary
that appellants have 60
its certification should be
the explanations provided by the
lementing regulations clarify that
such “writ ust contain spe factual information (along with
docum establishi at information) and all legal arguments that
demonstrate” the requisite e and extr‘dinary circumstances. 5 NYCRR §
14.2(b):

The hat the Bo
does not alter the applicabl
the de novo review
weight or considerat
Commissioner’s revoca
this appeal.

is providing a de novo review and determination
andard of review identified above. In this context,
ination simply means that the Board is not giving any
previous resolution and determination to uphold the
determination and is taking a fresh look at the merits of

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5) and also on a finding that appellant failed
the cost-benefit provision of GML § 959(a)(v)(6).
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Appellant’s written submissions include the following explanations for why
its certification should be continued:

. argues that there were extraordinary circumstances to justify continued
certification of the business. Alexander & Catalano, LLC has made a significant
contribution to the economy of downtown Syracuse, an area where the poverty rate
is over 47%, and it has elected to stay in that area due to empire zone benefits.

. hargues that the lease was set to expire in January 2009, prior to the April
2009 reforms being enacted. “Without the promise of Empire Zone benefits,
Alexander & Catalano, would not have renewed this lease and would have likely
moved to a suburban office setting - a setting long desired by Alexander &
Catalano’s clients and employees.” V

. also argues company has expanded empl
the program and has maintained a benefit-cost
. Chapter 59 of Laws of 2009 is unco
Contracts Clause, equal protection and ¢

ent through its participation in

Viewing these explanations, indivi y, and camulatively, against the
applicable standard of review, the Board finds thatthey constitute&ordinary
circumstances that would justify the,continued certification of this business
enterprise.

While the ter i ' fined by statute or
regulation, its me utions in prior appeals
where the Board mstances justifying the
continued certificati ess enterprises, where sufficient

evide? ; siness enterprises:
¢ ( Did not transferasse employeesfrom a related entity. Resolution 4 of

es) and Resolution 11 of 2010 (6 business

viewed as a single’business enterprise, had a benefit-cost ratio of at least
10:1 from 2001 through 2007. Resolution # 8 of 2010 (17 companies); or
e Invested at least $5 million in the redevelopment or reuse of its Empire
Zones Program property from 2001 through 2007. (Resolution # 9 of 2010
(5 business enterprises) or
e Met or exceeded their job goals as stated in their application for certification
and also
0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or
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0 invested at least $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
Alexander (Syracuse) establish sufficiently extraordinary circumstances to justify its
continued certification.

In this case, the Commissioner also based hi
additional ground that Appellant failed the cost-
provided by appellant demonstrate that the co
investments did, in fact, exceed the tax ben

rtification upon the
test. The explanations
ed in wages and

Accordingly, the Commissioner’ ocation determina is reversed for

the reasons set forth above.
DATE: May 4, 2012

Secretary:




RESOLUTION # 37R OF 2012
De Novo Review of Dannible & McKee (Syracuse)

WHEREAS, Dannible & McKee (hereinafter “Dannible (Syracuse)” or
“appellant”), has filed administrative and judicial appeals concerning the June 29,
2009, revocation of its Empire Zone certificate in Syracuse Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML"”) § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determination”); ’ﬂ

WHEREAS, the judicial proceeding com ed
decided by the court, which annulled the B 's determ
case back to the Board for reconsiderati suantto 5 N

annible (Syracuse) was
ion and remitted the
Part 14;

WHEREAS, the Board has appellan iginal 2009 submissien to the Board
in support of its appeal from the 1m\m:sioner's revocation deter&ion;

WHEREAS, the Board has new members wha did not participate in the
Board’s 2010 challenged determination, i i missioner of Taxation
and Finance and his desi Senate Majority Leader,
and his designee, the designee for the

Board hereby provides a de novo
submissions provided for by GML §

BE IT FU the Board hereby reverses the Commissioner’s
June 29, 20 certification.determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only
authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
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provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(¢c)(1).

In ruling on appeals raising these issues, the Board “shall only reverse” if it
“unanimously finds that there was sufficient evidence presented by the business
enterprise demonstrating that the commissioner’s finding with respect to” the cost
benefit test “was in error, or that, with respect to” the t Changer test, "any
extraordinary circumstances occurred which wouldgu y the continued
certification of the business enterprise. GML § 9 Jand 5 NYCRR § 14.3
(“Authority of the Empire Zone Designation”).

The burden is on Dannible (Syra o present su t and specific
evidence on these issues regarding erro enefit-Cost cases extraordinary

circumstances in Shirt-Changer cases. Th tute provides that llants have 60
days to “present a written submission ... explainingwhy its certifia(% should be
continued,” and that the Board “sMsider the explanations provided by the

business enterprise.” GML § 959(w). The 1mpleme regulations clarify that
such “written submission must contain s ic factu ormation (along with
documentation establishing that inf i guments that
demonstrate” the or and umstances. 5 NYCRR §
14.2(b).

nt has requeste d the Board has agreed to provide, a
i r the applicable standard of review
the de n@rewew and determmatlon 51mply

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. provides a benefit cost analysis showing firm has met projections and
commitments
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. argues that the firm has provided and continues to provide substantial
economic and social benefits to the City of Syracuse which would not otherwise be
available had the firm relocated its offices out of the zone

. argues that in 2005, two major tenants moved from the building. The
building began to deteriorate. The firm remained in the building as an anchor
tenant based on their commitment to the City and the availability of the Empire
Zone benefits

. argues that purpose of the program is to stimulate private business
development, private investment and job creation and this company has met those
goals

Viewing these explanations, individually, an CLkllatively, against the
applicable standard of review, the Board finds t hey constitute extraordinary
circumstances that would justify the continued ification of this business
enterprise.

While the term extraordinary ci stances is not defi
regulation, its meaning is informed by the

rd’s resolutions in prier appeals
where the Board unanimously foqnd extraordinary circumstances&ying the

by statute or

continued certification of a total o business‘enterprises, where sufficient

evidence was presented to establish thatthe business,enterprises:

relat tity. Resolution 4 of
1 0f 2010 (6 business

gle tenant that created at least 100 net
# 6 0f 2010) (3 business

(5 business
e Metor excee
and also

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or

0 invested at least $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

) or
job goals as stated in their application for certification
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The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
Dannible (Syracuse) establish sufficiently extraordinary circumstances to justify its
continued certification.

Accordingly, the Commissioner’s revocation determination is reversed for
the reasons set forth above.

DATE: May 4, 2012




RESOLUTION # 38R OF 2012
De Novo Review of Bond Schoeneck & King (Syracuse)

WHEREAS, Bond Schoeneck & King (hereinafter “BS&K (Syracuse)” or
“appellant”), has filed administrative and judicial appeals concerning the June 29,
2009, revocation of its Empire Zone certificate in Syracuse Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML") § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determlnatlon”)

WHEREAS, the judicial proceeding com
decided by the court, which annulled the B
case back to the Board for reconsiderati

S&K (Syracuse) was
ion and remitted the
Part 14;

's determ
suantto 5 N

WHEREAS, the Board has appellan 1g1nal 2009 submis 1 n to the Board
in support of its appeal from the ommissioner's reocation determ ion;

WHEREAS, the Board has new'm mbers whae did not participate in the
Board’s 2010 challenged determination, 1 i missioner of Taxation
and Finance and his Senate Majority Leader,
and his designee, the designee for the

Board hereby provides a de novo
submissions provided for by GML §

BE IT FU
June 29, 20
conclusions:

the Board hereby reverses the Commissioner’s
ination based on the following findings and

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only
authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
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provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues, the Board “shall only reverse” if it
“unanimously finds that there was sufficient evidence presented by the business
enterprise demonstrating that the commissioner’s finding with respect to” the cost
benefit test “was in error, or that, with respect to” the Shirt-Changer test, "any
extraordinary circumstances occurred which woul juyy the continued
w)and 5 NYCRR § 14.3

certification of the business enterprise. GML § 9
(“Authority of the Empire Zone Designation”).

resent suffici
ost cases and extra

The burden is on BS&K (Syracus
on these issues regarding error in Bene
circumstances in Shirt-Changer cases. Th

tute provides that llants have 60
days to “present a written submiq}iion ... explainingwhy its certifiac{e% should be

d specific evidence
inary

continued,” and that the Board “s onsider the explanations provided by the
business enterprise.” GML § 959(w). “The implementing regulations clarify that
such “written submission must contain specific factu ormation (along with
documentation establishi guments that
demonstrate” the umstances. 5 NYCRR §
14.2(b).

d the Board has agreed to provide, a
r the applicable standard of review

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. argues social and economic impact on downtown Syracuse is substantial;
impact on Albany, Buffalo and Oswego is substantial as well
. loss of Zones benefits would eliminate one of the last advantages a

downtown location offers (they are negotiating lease up for renewal)

2
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. they have invested $6.8M in Zone facilities and paid more than $60M in
compensation to employees in Zone locations; this is type of business growth
program is supposed to sustain

. admit ts to restructuring the business but argues it was part of strategic plan
developed 2 years before the zones were enacted and consider the significance of
their presence in downtown Syracuse

. intent of program originally was to spur economic activity in severely
blighted areas, particularly urban cores
. exceeds 1:1 benefit-cost test

Viewing these explanations, individually, and cufhulatively, against the
applicable standard of review, the Board finds that he’cj)nstitute extraordinary
circumstances that would justify the continued ceftification of this business

enterprise.

While the term extraordinary cir
regulation, its meaning is informed by t oard’s resolutions rior appeals
where the Board unanimously found extr inary cireumstances justifying the
continued certification of a total qf 123 business,enterprises, whe&icient

ances is not d by statute or

evidence was presented to establi at the business enterprises:

entity. Resolution 4 of
010 (6 business

enterprise
e (Construct
new jobs in . n # 6 of 2010) (3 business

° r entities related to manufacturers), that when
S enterp‘, had a benefit-cost ratio of at least

Met or exce

and also

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or

0 invested at least $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

ob goals as stated in their application for certification

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
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BS&K (Syracuse) establish sufficiently extraordinary circumstances to justify its
continued certification.

Accordingly, the Commissioner’s revocation determination is reversed for
the reasons set forth above.

DATE: May 4, 2012

NS




RESOLUTION # 39R OF 2012
De Novo Review of Bond Schoeneck & King (Buffalo)

WHEREAS, Bond Schoeneck & King (hereinafter “BS&K (Buffalo)” or
“appellant”), has filed administrative and judicial appeals concerning the June 29,
2009, revocation of its Empire Zone certificate in Buffalo Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML") § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determlnatlon”)

WHEREAS, the judicial proceeding Com
decided by the court, which annulled the B
case back to the Board for reconsiderati

S&K (Buffalo) was
ion and remitted the
Part 14;

's determ
suantto 5 N

WHEREAS, the Board has appellan 1g1nal 2009 submis 1 n to the Board
in support of its appeal from the ommissioner's reocation deter ion;

WHEREAS, the Board has new'm mbers whae did not participate in the
Board’s 2010 challenged determination, 1 i missioner of Taxation
and Finance and his Senate Majority Leader,
and his designee, the designee for the

Board hereby provides a de novo
submissions provided for by GML §

BE IT FU the Board hereby reverses the Commissioner’s
June 29, 20 certification.determination based on the following findings and
conclusions:

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only
authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
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provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues, the Board “shall only reverse” if it
“unanimously finds that there was sufficient evidence presented by the business
enterprise demonstrating that the commissioner’s finding with respect to” the cost
benefit test “was in error, or that, with respect to” the Shirt-Changer test, "any
extraordinary circumstances occurred which woul juyy the continued
certification of the business enterprise. GML § 959(w),and 5 NYCRR § 14.3
(“Authority of the Empire Zone Designation”).

The burden is on BS&K (Buffalo) sent sufficien
on these issues regarding error in Bene ost cases and extra
circumstances in Shirt-Changer cases. Th

tute provides that llants have 60
days to “present a written submig}iion ... explainingwhy its certifiac{e% should be

specific evidence
inary

continued,” and that the Board ‘s onsider the explanations provided by the
business enterprise.” GML § 959(w). The implementing regulations clarify that
such “written submission must contain specific factu ormation (along with
documentation establishi guments that
demonstrate” the umstances. 5 NYCRR §
14.2(b).

d the Board has agreed to provide, a
r the applicable standard of review

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. argues social and economic impact on downtown Syracuse is substantial;
impact on Albany, Buffalo and Oswego is substantial as well
. loss of Zones benefits would eliminate one of the last advantages a

downtown location offers (they are negotiating lease up for renewal)

2
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. they have invested $6.8M in Zone facilities and paid more than $60M in
compensation to employees in Zone locations; this is type of business growth
program is supposed to sustain

. admit ts to restructuring the business but argues it was part of strategic plan
developed 2 years before the zones were enacted and consider the significance of
their presence in downtown Syracuse

. intent of program originally was to spur economic activity in severely
blighted areas, particularly urban cores
. exceeds 1:1 benefit-cost test

Viewing these explanations, individually, and cufhulatively, against the
applicable standard of review, the Board finds that he’onstitute extraordinary
circumstances that would justify the continued ceftification of this business

enterprise.

While the term extraordinary cir
regulation, its meaning is informed by t oard’s resolutions rior appeals
where the Board unanimously found extr inary cireumstances justifying the
continued certification of a total qf 123 business,enterprises, wher&icient

ances is not d by statute or

evidence was presented to establi at the business enterprises:

entity. Resolution 4 of
010 (6 business

enterprise
e (Construct
new jobs in . n # 6 of 2010) (3 business

° r entities related to manufacturers), that when
S enterp‘, had a benefit-cost ratio of at least

Met or exce

and also

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or

0 invested at least $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

ob goals as stated in their application for certification

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by



RESOLUTION # 39R OF 2012
De Novo Review of Bond Schoeneck & King (Buffalo)

BS&K (Buffalo) establish sufficiently extraordinary circumstances to justify its
continued certification.

Accordingly, the Commissioner’s revocation determination is reversed for
the reasons set forth above.

DATE: May 4, 2012

N
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WHEREAS, Bond Schoeneck & King (hereinafter “BS&K (Albany)” or
“appellant”), has filed administrative and judicial appeals concerning the June 29,
2009, revocation of its Empire Zone certificate in Albany Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML"”) § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determlnatlon”)

WHEREAS, the judicial proceeding com
decided by the court, which annulled the B
case back to the Board for reconsiderati

S&K (Albany) was
ion and remitted the
Part 14;

's determ
suantto 5 N

WHEREAS, the Board has appellan 1g1nal 2009 submis 1 n to the Board
in support of its appeal from the ommissioner's reocation deter ion;

WHEREAS, the Board has new'm mbers whae did not participate in the
Board’s 2010 challenged determination, 1 i missioner of Taxation
and Finance and his Senate Majority Leader,
and his designee, the designee for the

Board hereby provides a de novo
submissions provided for by GML §

BE IT FU
June 29, 20
conclusions:

the Board hereby reverses the Commissioner’s
Ination based on the following findings and

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only
authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
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provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues, the Board “shall only reverse” if it
“unanimously finds that there was sufficient evidence presented by the business
enterprise demonstrating that the commissioner’s finding with respect to” the cost
benefit test “was in error, or that, with respect to” the Shirt-Changer test, "any
extraordinary circumstances occurred which woul ju’y the continued
certification of the business enterprise. GML § 959(w),and 5 NYCRR § 14.3
(“Authority of the Empire Zone Designation”).

The burden is on BS&K (Albany) sent sufficien
on these issues regarding error in Bene ost cases and extr
circumstances in Shirt-Changer cases. Th

tute provides that llants have 60
days to “present a written submig}iion ... explainingwhy its certifia;% should be

specific evidence
inary

continued,” and that the Board ‘s onsider the explanations provided by the
business enterprise.” GML § 959(w). The,implemen
such “written submission must contain specific factu
documentation establishi
demonstrate” the
14.2(b).

regulations clarify that
ormation (along with
guments that
umstances. 5 NYCRR §

d the Board has agreed to provide, a
r the applicable standard of review

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. argues social and economic impact on downtown Syracuse is substantial;
impact on Albany, Buffalo and Oswego is substantial as well
. loss of Zones benefits would eliminate one of the last advantages a

downtown location offers (they are negotiating lease up for renewal)

2
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. they have invested $6.8M in Zone facilities and paid more than $60M in
compensation to employees in Zone locations; this is type of business growth
program is supposed to sustain

. admit ts to restructuring the business but argues it was part of strategic plan
developed 2 years before the zones were enacted and consider the significance of
their presence in downtown Syracuse

. intent of program originally was to spur economic activity in severely
blighted areas, particularly urban cores
. exceeds 1:1 benefit-cost test

Viewing these explanations, individually, and cufhulatively, against the
applicable standard of review, the Board finds that he’cj)nstitute extraordinary
circumstances that would justify the continued ceftification of this business

enterprise.

While the term extraordinary cir
regulation, its meaning is informed by t oard’s resolutions rior appeals
where the Board unanimously found extr inary cireumstances justifying the
continued certification of a total qf 123 business,enterprises, whe&icient

ances is not d by statute or

evidence was presented to establi at the business enterprises:

entity. Resolution 4 of
010 (6 business

enterprise
e (Construct
new jobs in . n # 6 of 2010) (3 business

° r entities related to manufacturers), that when
S enterpx‘, had a benefit-cost ratio of at least

Met or exce

and also

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or

0 invested at least $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

ob goals as stated in their application for certification

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by
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BS&K (Albany) establish sufficiently extraordinary circumstances to justify its
continued certification.

Accordingly, the Commissioner’s revocation determination is reversed for
the reasons set forth above.

DATE: May 4, 2012

NS




RESOLUTION # 41R OF 2012
De Novo Review of Bond Schoeneck & King (Oswego)

WHEREAS, Bond Schoeneck & King (hereinafter “BS&K (Oswego)” or
“appellant”), has filed administrative and judicial appeals concerning the June 29,
2009, revocation of its Empire Zone certificate in Oswego Empire Zone by the
Commissioner of Economic Development (the “Commissioner”), pursuant to GML §
959(w) and 5 NYCRR § 11.9(c), which appeals are identified as (1) an administrative
appeal filed with the Empire Zone Designation Board (“the Board”) pursuant to
General Municipal Law (“GML"”) § 959(w) and 5 NYCRR Part 14, challenging the
Commissioner’s revocation, and (2) a judicial appeal filed with the Supreme Court
pursuant to Article 78 of the Civil Practice Law and Rules, challenging the Board’s
determination, dated October 25, 2010, upholding the missioner’s revocation
determination (“2010 Challenge Determlnatlon”)

WHEREAS, the judicial proceeding com
decided by the court, which annulled the B
case back to the Board for reconsiderati

S&K (Oswego) was
ion and remitted the
Part 14;

's determ
suantto 5 N

WHEREAS, the Board has appellan 1g1nal 2009 submis 1 n to the Board
in support of its appeal from the ommissioner's reocation determ ion;

WHEREAS, the Board has new'm mbers whae did not participate in the
Board’s 2010 challenged determination, 1 i missioner of Taxation
and Finance and his Senate Majority Leader,
and his designee, the designee for the

Board hereby provides a de novo
submissions provided for by GML §

BE IT FU
June 29, 20
conclusions:

the Board hereby reverses the Commissioner’s
Ination based on the following findings and

Standard of Review

The Board'’s authority in this case is subject to statutory and regulatory
limitations on the types of determinations that may be appealed, the issues that may
be decided by the Board, and the requirement that findings must be unanimous in
order to reverse the Commissioner’s determination. Specifically, the Board is only
authorized to hear appeals from revocation determinations that were based on the
following provisions:

e The “Benefit-Cost” or “One to One” test, which calculates whether the dollar
value of economic returns provided by the business enterprise failed to
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provide greater economic returns than the tax benefits received and is
codified at GML § 959(a)(v)(6) and 5 NYCRR § 11.9(c)(2) and

e The “Shirt-Changer” test, which evaluates certain transfers of employees or
real estate by business enterprises that were first certified prior to August 1,
2002, and is codified at General Municipal Law § 959(a)(v)(5) and 5 NYCRR §
11.9(c)(1).

In ruling on appeals raising these issues, the Board “shall only reverse” if it
“unanimously finds that there was sufficient evidence presented by the business
enterprise demonstrating that the commissioner’s finding with respect to” the cost
benefit test “was in error, or that, with respect to” the Shirt-Changer test, "any
extraordinary circumstances occurred which woul juyy the continued
certification of the business enterprise. GML § 959(w),and 5 NYCRR § 14.3
(“Authority of the Empire Zone Designation”).

The burden is on BS&K (Oswego esent sufficie
on these issues regarding error in Bene ost cases and extra
circumstances in Shirt-Changer cases. Th

tute provides that llants have 60
days to “present a written submiq}iion ... explainingwhy its certifiac{e% should be

d specific evidence
inary

continued,” and that the Board “s onsider the explanations provided by the
business enterprise.” GML § 959(w).“The implementing regulations clarify that
such “written submission must contain specific factu ormation (along with
documentation establishi guments that
demonstrate” the umstances. 5 NYCRR §
14.2(b).

d the Board has agreed to provide, a
r the applicable standard of review

Findings of Fact

The Commissioner revoked appellant’s certification based on the Shirt-
Changer provision of GML § 959(a)(v)(5).

Appellant’s written submissions include the following explanations for why
its certification should be continued:

. argues social and economic impact on downtown Syracuse is substantial;
impact on Albany, Buffalo and Oswego is substantial as well
. loss of Zones benefits would eliminate one of the last advantages a

downtown location offers (they are negotiating lease up for renewal)

2
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. they have invested $6.8M in Zone facilities and paid more than $60M in
compensation to employees in Zone locations; this is type of business growth
program is supposed to sustain

. admit ts to restructuring the business but argues it was part of strategic plan
developed 2 years before the zones were enacted and consider the significance of
their presence in downtown Syracuse

. intent of program originally was to spur economic activity in severely
blighted areas, particularly urban cores
. exceeds 1:1 benefit-cost test

Viewing these explanations, individually, and cufhulatively, against the
applicable standard of review, the Board finds that he’onstitute extraordinary
circumstances that would justify the continued ceftification of this business

enterprise.

While the term extraordinary cir
regulation, its meaning is informed by t oard’s resolutions rior appeals
where the Board unanimously found extr inary cireumstances justifying the
continued certification of a total qf 123 business,enterprises, wher&icient

ances is not d by statute or

evidence was presented to establi at the business enterprises:

entity. Resolution 4 of
010 (6 business

enterprise
e (Construct
new jobs in . n # 6 of 2010) (3 business

° r entities related to manufacturers), that when
S enterp‘, had a benefit-cost ratio of at least

Met or exce

and also

0 had a benefit-cost ratio of at least 20:1 from 2001 through 2007.
Resolution # 5 of 2010 (13 business enterprises); or

0 invested at least $10 million in its Empire Zones Facility from 2001
through 2007. Resolution # 7 of 2010 (3 business enterprises); or

0 were located in a medically underserved area as defined and
designated by the United States Department of Health and Human
Services. Resolution # 10 of 2010 (2 business enterprises).

ob goals as stated in their application for certification

The Board is not, however, limited to the extraordinary circumstances that it
has previously recognized and the Board finds that the explanations provided by



RESOLUTION # 41R OF 2012
De Novo Review of Bond Schoeneck & King (Oswego)

BS&K (Oswego) establish sufficiently extraordinary circumstances to justify its
continued certification.

Accordingly, the Commissioner’s revocation determination is reversed for
the reasons set forth above.

DATE: May 4, 2012

NS




