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SUMùIARY

This report recommends that the determination of the
Division of Minority and Vüomen's Business Devefopment
("Division") of the New York State Department of Economic
Development to deny the application of P.W.R., LLC ("applicant")
for certification as a woman*owned business enterprise ("WBE")

be af f irmed , f or the reasons set f orth bel-ow.

PROCEEDINGS

This matter invofves the appeal, pursuant to New York State
Executive Law ("EL") Articl-e 1-5-A and Titl-e 5 of the Official
Compilation of Codes, Rules and Regul-ations of the State of New

York (*NYCRR") Parts 140-I44, by P.W.R., LLC chal-lenging the
determination of the Division that the applicant does not meet
the eligibility requirements for certification as a woman-owned
business enterprise

P.W.R., LLC's apptication was submitted on September I,
2075 (Exh. DED2).

The application was denied by letter dated December 4,
20L5, from Bette Yee, Director of Certification Operations
DEDI). As explained in an attachment to Ms. Yee's J-etter,
appJ-ication was denied for failing to meet three separate
eligibility crj-teria rel-ated to Amy Roberts's ownership and
operation of the applicant, as wel-l- as the independence of
applicant.

(Exh.
the

the

With a cover l-etter dated January 4, 2016, the applicant
filed its written appeal and efeven exhibits (listed in the
attached exhibit chart as exhibits A1-46) .

The Division submitted its response, which included a four
page memorandum dated March l, 2016. Attached to the response
were eight exhibits (listed in the attached exhibit chart as
exhibits DED1 DEDB) " With the filing of the Division's
response, the record in this matter cl-osed.
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ELIGIBILTTY CRITERTA

For the purposes of determining whether an applicant shou-l-d
be granted or denied woman-owned business enterprise status,
regulatory criteria regarding the appJ-icant's ownership,
operation, control- and independence are applied on the basis of
information supplied through the application process.

The Division reviews the enterprise as it existed at the
time the application was made, based on representations in the
application itsel-f , and on information reveal-ed in supplementaf
submj-ssions and j-nterviews that are conducted by Division
analysts.

STAIiTDARD OF REVIEI{

On this administrative appeal, applicant. bears the burden
of proving that the Division's denial of applicant's VüBE

certification is not supported by substantiaf evidence (see
State Administrative Procedure Act S 306 t1l ) . The substantial-
evidence standard "demands only that a gj-ven inference is
reasonabl-e and plausible, not necessariJ-y the most probable, "
and applicant must demonstrate that the Divis j-on's concl-usions
and factual- determinations are not supported by "such relevant
proof as a reasonabfe mind may accept as adequate" (Matter of
Ridge Rd. Fire Dist. v Schiano, 76 NY3d 494, 499 t20111
Iinternal quotation marks and citations omitted] ) .

POSITIONS OE. THE PARTIES

Position of the Division

In its denial-
application failed
certification.

the Division asserts that the
three separate criterj-a for

Ietter,
to meet

First, the Division found that the applicant failed to
demonstrate that the woman owner's, Amy Roberts's, capital
contributions are proportionate to her equity interest in the
business enterprise as demonstrated by, but not limited to,
contributions of money, property, equipment or expertise, as
required by 5 NYCRR I44.2 (a) (1)"
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Second, the Division found that the applicant fail_ed to
demonstrate that the woman owner, Amy Roberts, has the
experi-ence or technical- competence, working knowledge or ability
needed to operate the enterprise, as required by 5 NYCRR

I44.2 (b) (1) (r) & (ii) .

Third, the Division found that the applicant failed to
demonstrate that the applicant is an independent business
enterprise, as required by 5 NYCRR I44.2 (c) (2) .

Position of the Applicant

P.W.R., LLC asserts that j-t meets the criteria for
certification and that the Division erred in not granting it
status as a woman-owned business enterprise pursuant to
Executi-ve Law Article 15-4.

FIIIDINGS OF FACT

1. P. W. R. , LLC is a construction management consul-tant
firm with a business address of 1 West Street, Room 365,
Mineofa, NY 11501 (Exh. DED2). The applicant speciali-zes in
storm damage disaster recovery consulting (Exh. DED5) .

2 . P. W. R. , LLC was establ-ished on January 24 ,
March 23, 2015, Paul W. Roberts gifted his interest
LLC to Amy Roberts (Exh. DED3 & A6).

200I. On

in P.W.R.,

3. The resume of Amy Roberts states that she is the office
manager of P.l/ü.R., LLC, whil-e her husband's resume j_ndicates
training as a damage assessor, experience in construction
management services, and experience in inspecting and preparing
damage estimates for over 800 home sites and 2 hospitals (Exh.
DED5) .

4" P.W.R., LLC has only one cl-ient, LiRo Program and
Construction Management, PE P.C. (Exh. DED6) " P.W.R., LLC
shares office space with LiRo Program and Construction
Management, PE P.C. (Exh. DEDB) and pays between  and 
in rent a month for a desk, computer and telephone (Exhs. DEDT &

DEDB ) "
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DÏSCUSSION

This report considers the wrj-tten appeal of the applicant
from the Division's determination to deny certification as a

h/oman-owned business enterprise pursuant to Executive Law

Articl-e 15-.A. The Division's denial- l-etter set forth three
bases related to Ms. Roberts's ownership and controf of P.W.R.'
LLC and its independence. Each basis is dj-scussed individual-J-y,
bel-ow.

Ownership

The first ground cited by the Division for its denial- was

that the applicant fail-ed to demonstrate that the woman owner's,
Amy Roberts's, capital- contributíons are proportionate to her
equity interest in the business enterprise as demonstrated by,
but not limited to, contributions of money, property, equipment
or expertise, as required by 5 NYCRR I44.2(a) (1).

In the appeal, Ms. Roberts states that she is the 1003
sharehol-der and principal owner of the applicant. Ms. Roberts
al-so states that she has spent several- years learníng the
business and is no\,v fu1J-y knowledgeable in the areas of
residential construction and disaster recovery and rebuilding.
She attaches to her appeal copies of bank statements for July
through October 2015 showing her as having authority to sign for
the company (Exh. A4) and a copy of a letter from the company's
CPA explaining the tax structure of the applicant (Exh. A5) .

In its response, the Division states that. the appficant has
faifed to submit any proof that Ms. Roberts made a capital
contributj-on to the firm. The application does not indicate
that she made any contribution (Exh. DED2 at 2) . The applicant
did submit a document entitled "Donation Inter Vivos" whích
shows that on March 23, 2015, Paul W. Roberts gifted his
interest in the firm to Amy F. Roberts in consideration of the
love and affection he had for her (Exh. DED3 & A6) . The

applicant al-so submitted with the application bank statements
for Juty 20L5, August 2015, and September 2015 which show the
funds owned by the company, but not the source of these funds
(Exh. DED4). The Division concludes Ms. Roberts has faifed to
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meet this certification criteria and that the transfer of
ownership was done for the purposes of securing WBE

certification.

Based on the evidence in the record and the discussion
above, the appficant has failed to demonstrate that the woman

owner, Amy Roberts's, capital contributions are proportionate to
her equity interest in the business enterprise as demonstrated
by, but not l-imited to, contributions of money, property'
equipment or expertise, as required by 5 NYCRR I44.2 (a) (1). The

record lacks any evidence that any capítal contribution of money

was made to the company and contains no assertion that Ms.

Roberts's contribution was in the form of expertise.

Operation

The Division found that the appficant fail-ed to demonstrate
that the woman owner, Amy Roberts, has the experience or
technical competence, working knowledge or ability needed to
operate the enterprise, as required by 5 NYCRR

1,44.2 (b) (1) (i) & (ri) .

In the appeal, Ms. Roberts states she has over twenty years
of experience and expertise in construction, real estate, and
mortgage tending. She attaches to her appeal a copy of fetter
from her New York State cfient which states that her experience
in residential construction has enabl-ed her company to provide
valuable assistance (Exh. A1). She also states that she has the
knowledge and expertise to execute contracts as the owner of the
company and has performed the work successfully. She attaches a

second letter from a client in Louisi-ana which states that her
experience with residential construction all-owed the project to
move forward efficientfy, on schedufe and within budget (Exh.

A2) .

In its response, the Division states that ít determined
that Ms. Roberts l-acks the requisite manageriaJ- experience oI
technical competence to provlde consulting services rel-ated to
construction management. The Division notes that Ms. Roberts
l-acks any formal training or prior work experi-ence in
construction management. The Division points to Ms. Roberts's
resume which indicates her prior work experience was as an

office manager for the applicant and as a real estate agent
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(Exh. DEDS at 1) . The applicant's husband, Paul- W. Roberts,
provided construction management services for fifteen years
(Exh. DED5 at 2) . The fetter provided by the appticant from
company's CPA al-so states that both Mr. and Ms. Roberts work
the company (Exh. A4). Based on this evidence, the Division
concl-udes that Ms. Roberts rel-ies on her husband's substantiaf
industry experience to provide consuJ-ting s'ervices to clients.

Based on the evidence in the record and the discussion
above, the applicant failed to demonstrate that the woman owner,
Amy Roberts, has the experience or technical competence, working
knowledge or ability needed to operate the enterprise, as
requlred by 5 NYCRR I44.2 (b) (1) (i)& (ii) . Nothing in the record
indicates that Ms. Roberts has either the training or experience
to provide construction management services without the heJ-p of
her husband.

Independence

The Division found that the applicant failed to demonstrate
that the applicant is an independent business enterprise, âs
required by 5 NYCRR 744.2 (c) (2).

In her appeal, Ms. Roberts states that the applicant is not
connected to any other business entity and that Pauf Roberts no
longer has an ownershj-p interest in the company (Exh. A5). She
al-so includes an updated copy of a page from the company's
website (Exh. A6) .

In its response the Division states that that the applicant
fail-ed to demonstrate that the woman is an independent business
enterpri-se. The applicant has only one cfient, LiRo Program and
Construction Management, PE P.C. (Exh. DED6). The applicant
rents office space from LiRo Program and Construction
Management, PE P.C. (Exh. DEDT). The applicant afso receives
office supplies from and has access to the proprietary database
of LiRo Program and Construction Management, PE P.C. (Exh.
DEDB). These facts, the Division argues, demonstrate that the
applicant is not an independent business enterprise because it
is dependent upon another business for its business existence.

Based on the evidence in the record and the discussion
above, the appficant failed to demonstrate that the woman

't- 
^ ^-Llc1ò

the
for
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appl-icant is an independent business
5 NYCRR I44 "2 (c) (2) . The applicant,
Program and Construction Management,
it is an independent business.

enterprise, as required by
as a sub-consultant to LiRo
PE P.C. has not shown that

appficant
5 NYCRR

CONCLUSIONS

1. The applicant failed to demonstrate that the woman

o\rner' s, Amy Roberts' s, capital- contributions are proportionate
to her equity interest in the business enterpri-se as
demonstrated by, but not limited to, contributions of money,
property, equipment or expertise, as required by 5 NYCRR

L44.2 (a) (1).

2. The appJ-icant failed to demonstrate that the applicant
fail-ed to demonstrate that the woman owner, Amy Roberts, has the
experience or technical competence, working knowledge or ability
needed to operate the enterprise, as required by 5 NYCRR

1"44.2 (b) (1) (i)&(rr).

3. The applicant failed to demonstrate that the
is an independent business enterprise, âs required by
I44.2 (c) (2) .

RECOMMENDATION

The Division's determination to deny P.W.R., LLC's
appì-icatíon for certification as a woman-ov/ned business
enterprise should be affirmed, for the reasons stated in this
recommended order-
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