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USA NIAGARA DEVELOPMENT CORPORATION
Meeting of the Directors
At the offices of the
USA Niagara Development Corporation
222 First Street, 7" Floor
Niagara Falls, N.Y, 14303
Tuesday

August 23, 2016 — 3:00 p.m.

AGENDA

CORPORATE ACTION

. Approval of Minutes of the January 15, 2016 and March 23, 2016 Directors’ Meeting

ADMINISTRATIVE ACTION

. USAN Procufement Guidelines — Adoption of Revised Guidelines for the Use, Awarding,

Monitoring and Reporting of Procurement Contracts

FOR CONSIDERATION

. 310 Rainbow Boulevard Industrial/Small and Medium-Sized Business Assistance Project

- Adoption of Modified General Project Plan (“MGPP”); Authorization to Hold a Public
Hearing, Authorization to Make a Grant and to Take Related Actions"

. 444 Third Street Retail Renovation Project — USA Niagara Development Corporation

(“USAN”) Development District Grant Program — Authorization to Approve a Grant;
Make a Determination of No Significant Effect on the Environment; and Authorization to
Take Related Actions : '

. 223 Ferry Avenue Retail Renovation Project — USA Niagara Development Corporation

(“USAN”) Development District Grant Program — Authorization to Approve a Grant;
Make a Determination of No Significant Effect on the Environment; and Authorization to

" Take Related Actions



ITEM |.A.
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USA NIAGARA DEVELOPMENT CORPORATION
d/b/a Empire State Development Corporation

Meeting of the Directors

held at the USA Niagara Offices
222 First Street — 7 Floor
Niagara Falls, New York 14303

and
ESD New York City Regional Office

633 Third Avenue
New York, New York 10017

January 15, 2016

In Attendance Directors:

Present for USA Niagara:

Present for ESD
(Downstate):

Present for ESD Western

New York Regional Office:

- MINUTES

Francine DelMonte — Chair
Monica Pellegrino Faix
Paul Nanula

Gary Smith

Michael Williamson

Christopher Schoepflin, President

Paul Tronolone, Senior Project Manager
John Risio, Project Manager

Jocelyn Viola, Office Manager

Julia Borukhov, Financial Project Manager
Rose-Marie Mahase, Paralegal

Maxwell Padden, Director — Subsidiary Finance
Antovk Pidedjian, Senior Counsel

Debbie Royce, Paralegal

Laura Magee, Deputy Director — Public Affairs
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Present for the City Mayor Paul Dyster
of Niagara Falls: Assemblyman John Ceretto
Representative Lynn Neveu

Present for Dan Vecchies
Flip Burger: Daniel J. Vecchies
Michelle Vecchies

Present for ~ Kim Shaw
Rainforest Cafe:

The meeting of the USA Niagara Development Corporation, a wholly-owned subsidiary
of the New York State Urban Development Corporation d/b/a the Empire State Development
(“ESD”), was called to order at 3:00 p.m. by Chair DelMonte. It was noted for the record that
notices to the public and news media of the time and place of the meeting had been given in

compliance with the New York State Open Meetings Law.

The Chair went on to note for the record the guidelines by which the public is allowed to

comment on items on the Agenda.

The Chair then asked the Directors if any of them had a potential conflict of interest
with regard to any of the items on the Agenda and if so, to make that information known at this
time. If any potential conflicts exist, the Chair continued, the Directors would be reminded at

the appropriate time to recuse themselves from the vote on any such item.

The Chair then called for the approval of the Minutes of the May 22, 2015 Directors’
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meeting. Upon motion duly made and seconded, the following resolution was unanimously

adopted:

APPROVAL OF MINUTES AND RATIFICATION OF ACTIONS TAKEN AT THE MAY 22, 2015
MEETING OF THE DIRECTORS OF THE USA NIAGARA DEVELOPMENT CORPORATION

RESOLVED, that the Minutes of the meeting of the Corporation held on May 22, 2015 as
presented to this meeting, are hereby approved and all actions taken by the Directors present
at such meeting as set forth in such Minutes, are hereby in all respect ratified and approved as
actions of the Corporation.

Chair DelMonte then asked Christopher Schoepflin to present the remainder of the
items on the Agendé: the first item is for the approval of a grant in connection with the Rain

Forest Café retail renovation project.

Mr. Schoepflin explained that the NFNY Hotel Management describes the Rain Forest
Café retail renovation projects as a $3.5 million renovation at the Sheraton Hotel in downtown
Niagara Falls and the renovations will create 14,000 square feet of expanded retail space for a

café.

Following a full presentation of the item, Mr. Schoepflin stated that staff is
recommending that the Board authorize a gran‘t in the amount of $125,000 through the grant

program and make a determination of no significant effect on the environment, as set forth in
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the board materials.

Upon a call for questions or comments by the Chair and there being none, and upon

motion duly made and seconded, the following resolution was unanimously adopted:

USA NIAGARA DEVELOPMENT CORPORATION — AUTHORIZATION TO APPROVE A GRANT; MAKE
A DETERMINATION OF NO SIGNIFICANT EFFECT ON THE ENVIRONMENT; AND AUTHORIZATION
TO TAKE RELATED ACTIONS

RESOLVED, that in accordance with the materials presented prior to this meeting, a copy of
which is hereby ordered filed with the records of the Corporation, the Directors hereby approve
and recommend for funding by the Niagara County Development Corporation a grant in an
amount not to exceed $125,000 to NFNY Hotel Management, LLC, in accordance with the terms
and conditions set forth in the materials presented to the Directors at this meeting; and be it
further

RESOLVED, that the Directors make a Determination of No Significant Effect on the
Environment, in accordance with the terms and conditions set forth in the materials presented

to the Directors at this meeting; and be it further

RESOLVED, that the Directors authorize the President, or his designee to take all actions that he
deems necessary or appropriate in connection with the foregoing resolution.

Chair DelMonte asked Mr. Schoepflin to present the next item on the agenda which

relates to the 305 Prospect Street retail renovation project.

Mr. Schoepflin stated that Flip Burger incorporated describes the 305 Prospect retail

renovation project as a $77,000 renovation to a vacant 1,000 square feet retail space fronting
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Old Falls Street and the renovations created a retail space for a hamburger and ice cream

restaurant. He further stated that the restaurant is a locally owned family business.

Mr. Schoepflin added that Flip Burger accepted an incentive proposal from the
Corporation on May 28, 2015 and the staff recommends that the Board authorize a grant in the
amount of $15,000 though the grant program and make a determination of no significant effect

on the environment on the terms and conditions set forth in the board materials.

Following Mr. Schoepflin’s full presentation and there being no questions or comments,

and upon motion duly made and seconded, the following resolution was unanimously adopted:

USA Niagara Development Corporation — Authorization to Approve a Grant; Make a
Determination of No Significant Effect on the Environment; and Authorization to Take Related
Actions

RESOLVED, that in accordance with the materials presented to this meeting, a copy of which is
hereby ordered filed with the records of the Corporation, the Directors hereby approve and
recommend for funding by the Niagara County Development Corporation a grant in an amount
not to exceed $15,000 to Flip Burger Inc., in accordance with the terms and conditions set forth
in the materials presented to the Directors at this meeting; and be it further

RESOLVED, that the Directors make a Determination of No Significant Effect on the
Environment, in accordance with the terms and conditions set forth in the materials presented
to the Directors at this meeting; and be it further

RESOLVED, that the Directors authorize the President, or his designee to take all actions that he
deems necessary or appropriate in connection with the foregoing resolution.
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Chair DelMonte then asked Mr. Schoepflin to present the final item on the agenda

which relates to the Niagara Falls Convention and Conference Facility Civic project.

Mr. Schoepflin stated that in 2004 and 2010 the Corporation entered into a five year
agreement with Castellani Art Museum of Niaga}a University, and the current agreement has
expired. Furthermore, under the terms of the new license and occupancy agreement, USA
Niagara will continue to offer the space free of charge in exchange for Castellani providing

museum quality art exhibits at no cost to the conference center.

Following Mr. Schoepflin detailed presentation of the item and there being no questions
or comments, and upon motion duly made and seconded, the following resolution was

unanimously adopted:

USA Niagara Development Corporation — Authorization to Enter into a License Agreement with
Castellani Art Museum of Niagara University for a Proposed Amenity for the Conference Center
Niagara Falls; and Authorization to Take Related Actions.

RESOLVED, that in accordance with the materials presented to this meeting, a copy of which is
hereby ordered filed with the records of the Corporation, the Directors approve the
recommendation of the Corporation’s President that the Corporation enter into a License
Agreement with Castellani Art Museum of Niagara University for an amenity at the Conference
Center Niagara Falls, in accordance with the terms and conditions set forth in the materials
presented to the Directors at this meeting; and be it further

RESOLVED, that the Directors authorize the President, or any staff member of the Corporation
designated by the President, to take all actions, in accordance with the materials presented to
the Directors, and be it further '

RESOLVED, that the President, or his designee, may delegate to one or more officers or
employees of the Corporation such authority with respect to carrying out the purposes of these
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resolutions as the President, or his designee, each in the exercise of his or her sole discretion
shall deem necessary or appropriate. '

There being no further business, the meeting was adjourned at 3:15 p.m.
Respectfully submitted,

Rose-Marie Mahase
Acting Corporate Secretary
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USA NIAGARA DEVELOPMENT CORPORATION
d/b/a Empire State Development Corporation

Meeting of the Directors

held at the USA Niagara Offices

222 First Street — 7™ Floor

Niagara Falls, New York 14303
and

ESD New York City Regional Office

633 Third Avenue
New York, New York 10017

March 23, 2016

In Attendance Directors:

Present for USA Niagara:

Present for ESD
(Downstate):

MINUTES

Francine DelMonte — Chair
Monica Pellegrino Faix
Paul Nanula

Michael Williamson

John Risio, Project Manager
Christopher Schoepflin, President
Robert Sozanski, Project Associate

Paul Tronolone, Senior Project Manager
Jocelyn Viola, Office Manager

Julia Borukhov, Financial Project Manager

Thomas Conoscenti, Director — Real Estate Development
Agnes Klosek, Staff Accountant

Shana LaRoc, Administrative Coordinator

Rose-Marie Mahase, Paralegal

Kathleen Mize, Deputy CFO & Controller

Maxwell Padden, Director — Subsidiary Finance

Debbie Royce, Paralegal
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Present for ESD Western Laura Magee, Deputy Director — Public Affairs
" New York Regional Office:

Present for the City Mayor Paul Dyster
of Niagara Falls: “Nick Melson
Press: Thomas Prohaska — Buffalo News

Phillip Gambini —~ Niagara Gazette
Dave McKinley — Channel 2 News

Public: Troy Hengst — Fairfield Inn
Representatives from the Rainforest Café

The meeting of the USA Niagara Development Corporation, a wholly-owned subsidiary
of the New York State Urban Development Corporation d/b/a the Empire State Development
(“ESD”), was called to order at 3:00 p.m. by Chair DelMonte. It was noted for the record that
notices to the public and news media of the time and place of the meeting had been given in

compliance with the New York State Open Meetings Law.

The Chair went on to note for the record the guidelines by which the public is allowed to

comment on items on the Agenda.

' The Chair then asked the Directors if any of them had a potential conflict of interest
with regard to any of the items on the Agenda and if so, to make that information known at this
time. If any potential conflicts exist, the Chair continued, the Directors would be reminded at

the appropriate time to recuse themselves from the vote on any such item.

Chair DeiMonte then asked Christopher Schoepflin to present the next four items on the

Agenda: the first item is for the approval of the Corporation’s annual operating budget and
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capital expense authorization for fiscal year ending 2017; the second item is for approval of the
Niagara Falls Convention and Conference Facility and Old Falls Street 2016 operating and capital
budgets; the third is for authorization to acquire real property and the fourth is for

authorization to adopt a proposed general project plan.

Mr. Schoepflin explained that the fiscal year 2017 operating budget proposes a total of
$575,574 in personal expenses and a total of $102,788 in non-personal services, when

combined, the total represents a five percent decrease from fiscal year 2016.

Mr. Schoepflin said the Directors are being asked to ratify and approve the
Corporation’s proposed fiscal year 2017 annual operating budget in the amount of $678,362
and annual capital expense authorization in the amount of $7,338,728, subject to individual

project approvals.

Upon a call for questions or comments by the Chair and there being none, and upon

motion duly made and seconded, the following resolution was unanimously adopted:

USA Niagara Development Corporation — Approval of the Corporation’s Annual Operating
Budget and Annual Capital Expense Authorization for Fiscal Year Ending 2017 (April 1, 2016 —
March 31, 2017)

RESOLVED, that based on the materials presented at this meeting and ordered filed with the
Corporation (the “Materials”), the Corporation’s proposed FYE 2017 Annual Operating Budget
and Annual Capital Expense Authorization are hereby approved and adopted in all respects,
substantially in the form set forth in the materials and subject to the availability of funds; and
be it further '

RESOLVED, that the Corporation is hereby authorized to undertake tasks and incur
expenditures consistent with advancing the scope of work contemplated in the proposed
operating budget, subject to the availability of funds; and be it further
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RESOLVED, that the Directors shall make individual approvals and authorizations for items
under the Annual Capital Expense Authorization; and be it further

RESOLVED, that the President or his designees be, and the same hereby are authorized to
execute and deliver on behalf of the Corporation all documents, instruments and agreements
that the President shall deem necessary and appropriate to carry out these resolutions; and be
it further

RESOLVED, that the President or his designees be, and the same hereby are authorized to take
any action necessary and appropriate to carry out the foregoing.

Chair DelMonte asked Mr. Schoepflin to present the next item on the agenda which
relates to the Niagara Falls Convention and Conference Facility Civic project and Old Falls

"~ Street.

Mr. Schoepflin said the City of Niagara Falls has provided and will continue to provide up
to $1.5 million annually towards the combined annual operating and capital budgets of both

the Conference Center and Old Falls Street through 2018.

Furthermore, Mr. Schoepflin said the total operating budget for the Conference Center
and Old Falls Street is $1,060,725, inclusive of incentive fees, and the proposed calendar year
capital budget is $715,238 which includes a total of $335,258 in funding for the Conference

Center and $379,980 for Old Falls Street.

Additionally, Mr. Schoepflin said the combined operating and capital budgets for the
Conference Center and Old Falls Street, with incentive fees is $1,775,963, which will exceed the
$1,500,000 annual allocation of the City’'s MOU funds, and that the excess funds of $275,963

will be funded by USA Niagara.
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After providing further details and upon a call for questions or comments by the Chair
and there being none, and upon motion duly made and seconded, the following resolution was

unanimously adopted:

USA Niagara Development Corporation -- Approval of the CY 2016 Niagara Falls Convention and
Conference Facility and Old Falls Street Operating and Capital Budgets, Approval of First
Quarter 2017 Funding; Authorization to Disburse Funds

RESOLVED, that based on the materials presented at this meeting and ordered filed with the
Corporation (the “Materials”), the Corporation’s proposed CY 2016 Niagara Falls Convention
and Conference Facility and Old Falls Street Operating and Capital Budgets in a cumulative
amount not to exceed $1,775,963 is hereby approved, and adopted in all respects, substantially
in the form set forth in the materials and subject to the availability of funds; and be it further

RESOLVED, the Corporation’s proposal for first quarter 2017 (célendar quarter) funding for the
Niagara Falls Convention and Conference Facility and Old Falls Street in an amount not to
exceed $250,000 is hereby approved, and adopted in all respects, substantially in the form set
forth in the materials and subject to the availability of funds; and be it further

RESOLVED, that the actions of the President or his designees relating to the CY 2016 Niagara
Falls Convention and Conference Facility and Old Falls Street Operating Capital Budgets be
approved and ratified, and the same hereby are, authorized to disburse funds substantially in
accordance with the CY 2016 Niagara Falls Convention and Conference Facility and Old Falls
Street Operating and Capital Budgets with such changes as the President or his designee deems
necessary or appropriate; and be it further

RESOLVED, that the President or his designees be, and the same hereby are authorized to
execute and deliver on behalf of the Corporation all documents, instruments and agreements
that the President shall deem necessary and appropriate to carry out these resolutions; and be
it further

RESOLVED, that the President or his designees be, and the same hereby are authorized to take
any action necessary and appropriate to carry out the foregoing.
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Chair DelMonte then asked Mr. Schoepflin to present the next item on the agenda

which relates to the proposed acquisition of 201 Rainbow Boulevard Property.

Mr. Schoepflin stated that The JSK International Corporation (“JSK”) is the owner of the
propérty located at 201 Rainbow Boulevard in downtown Niagara Falls and after decades of
deferred maintenance, neglect, and multiple changes in ownership, the property has been

closed since 2007.

Mr. Schoepflin said USA Niagara proposed to acquire the property, issued a Request for
Proposals to redevelop Hotel Niagara, and will acquire the property from JSK for the fair market

value of the property up to $4.4 million.

After providing additional details on this item, and upon a call for questions or
comments by the Chair and there being none, and upon motion duly made and seconded, the

following resolution was unanimously adopted:

USA NIAGARA DEVELOPMENT CORPORATION - Proposed Acquisition of the 201 Rainbow
Boulevard Property by the USA Niagara Development Corporation - Authorization to Acquire
Real Property; Determination of No Significant Effect on the Environment; and Authorization to
Take Related Actions

RESOLVED, that based on the materials presented to this meeting and ordered filed with the
records of the USA Niagara Development Corporation (the “Corporation”) relating to the 201
Rainbow Boulevard Property, the Corporation is hereby authorized to enter the necessary
agreements to effectuate the transfer of the Property and to acquire the Property, as stated in
these Board materials; and (ii) take all related actions; and be it further

RESOLVED, that on the basis of the materials submitted to the Directors, the Corporation
hereby determines that the proposed action will not have a significant adverse effect on the
environment; and be it further
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RESOLVED, that on the basis of the materials submitted to the Directors, the Corporation
hereby finds that because there are no specific future plans for the subject property, the
environmental review of the proposed disposition is not being “segmented” from the review of
any such plan and that to the extent the requested authorization may be deemed to be
“segmented,” that such “segmentation” is permissible pursuant to 6 NYCRR Part 617.3(g) due
to the relevant circumstances of the project, specifically: (i) that it is not possible to consider
future plans for the project site in the absence of a plan; (ii) that any such future plan(s) will be
subject to review under SEQRA; and (iii) that the review of the requested authorization to
acquire the site is no less protective of the environment than any present review of any future
plan, and be it further

RESOLVED, that the President and Chief Executive Officer of the Corporation or his designees

be, and each of them hereby is, authorized to take such action and execute such documents as
may be necessary or appropriate to carry out the foregoing resolutions.

Chair DelMonte then asked Mr. Schoepflin to present the next item on the agenda

which relates to the Rainforest Café Retail Renovation Project.

Mr. Schoepflin stated that the USA Niagara Investment is proposed to be a $400,000
grant to be used for the reimbursement of a portion of the capital improvement costs to create
expanded retail space; that the Grantee is NFNY Management, LLC and the location of the

project is 300 Third Street.

Mr. Schoepflin further stated that the project involves a $3.5 million renovation to the
property at 300 Third Street, creating 14,000 square feet of retail space with seating for 238
guests inside and an additional seating for 60 guests on an outdoor patio along Old Falls Street

in downtown Niagara Falls.

After providing additional detailed information, Mr. Schoepflin said the Directors are

being asked for authorization to adopt the proposed general project plan, and authorization to



DRAFT — SUBJECT TO REVIEW AND REVISION
make a grant and to take related actions as described in the materials.

Upon a call for questions or comments by the Chair and there being none, and upon
motion duly made and seconded, the following resolution was unanimously adopted:

USA NIAGARA DEVELOPMENT CORPORATION —~ Rainforest Cafe Retail Renovation Project —
USAN/City MOU Funds — Capital Grant — Findings and Determinations Pursuant to Section
10(g) of the Act; Authorization to Adopt the Proposed General Project Plan; Authorization to
Make a Grant and to Take Related Actions

RESOLVED, that on the basis of the materials presented to this meeting, a copy of which is
hereby ordered filed with the records of the Corporation, relating to the Rainforest Cafe Retail
Renovation Project — USAN/City MOU Funds — Capital Grant (the “Project”), the Corporation
hereby determines pursuant to Section 10(g) of the New York State Urban Development
Corporation Act of 1968, as amended (the “Act”), that there are no families or individuals to be
displaced from the project area; and be it further

RESOLVED, that the Corporation does hereby adopt, subject to the requirements of Section
16(2) of the Act, the proposed General Project Plan (the “Plan”) for the Project submitted to
this meeting, together with such changes therein as the President and Chief Executive Officer of
the Corporation or his designee(s) may deem appropriate, a copy of which Plan, together with
such changes, is hereby ordered filed with the records of the Corporation; and be it further

RESOLVED, that upon written finding of the President and Chief Executive Officer of the
Corporation or his designee(s) that no substantive negative testimony or comment has been
received at the public hearing held on the Plan, such Plan shall be effective at the conclusion of
such hearing, and that upon such written finding being made, the President and Chief Executive
Officer of the Corporation or his designee(s) be, and each of them hereby is, authorized to
make to NFNY Hotel Management, LLC a grant for a total amount not to exceed Four Hundred
Thousand Dollars ($400,000) from USAN/City MOU Funds for the purposes, and substantially on
the terms and conditions, set forth in the materials presented to this meeting, with such
changes as the President and Chief Executive Officer of the Corporation or his designee(s) may
deem appropriate, subject to the availability of funds; and be it further

RESOLVED, that the President and Chief Executive Officer of the Corporation or his designee(s)
be, subsequent to the making of the grant, and each of them hereby is, authorized to take such
actions and make such modifications to the terms of the grant as he or she may deem
necessary or appropriate in the administration of the grant; and be it further

RESOLVED, that the provision of USAN financial assistance is expressly contingent upon: (1) the
approval of the Public Authorities Control Board, if applicable, and (2) receipt of all other
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necessary approvals; and be it further
RESOLVED, that the President and Chief Executive Officer or his designee(s) be, and each of
them hereby is, authorized in the name and on behalf of the Corporation to execute and deliver

any and all documents and to take all actions as he or she may in his or her sole discretion
consider to be necessary or proper to effectuate the foregoing resolutions.

Chair DelMonte then asked John Risio to present the next item on the agenda which

relates to the 643 Rainbow Boulevard Hotel Project.

Mr. Risio stated Sai Lodging LLC describes the 643 Rainbow Boulevard Hotel Project as a
new build, $6.9 million, 46,000 square feet, 76-room Marriott franchised Fairfield Inn and Suites

Hotel at 627-629 Rainbow Boulevard in downtown Niagara Falls.

Mr. Risio said the project will create new jobs, increase bed tax revenues and expand
the city’s inventory of quality hotel rooms. Furthermore, he said the project would directly

compliment the State’s investment in the Conference and Event Center in Niagara Falls.

After pro_viding a detailed overview of the item, Mr. Risio said staff recommends that

the Board authorize the NCDC to make a $125,000 grant through the grant program.

Upon a call for questions or comments by the -Chair and there being none, and upon
motion duly made and seconded, the following resolution was unanimously adopted:
USA Niagara Development Corporation — Authorization to Approve a Grant; Make a

Determination of No Significant Effect on the Environment; and Authorization to Take Related
Actions :

RESOLVED, that in accordance with the materials presented to this meeting, a copy of which is
hereby ordered filed with the records of the Corporation, the Directors hereby approve and
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recommend for funding by the Niagara County Development Corporation a grant in an amount
not to exceed $125,000 to Sai Lodging LLC, in accordance with the terms and conditions set
forth in the materials presented to the Directors at this meeting; and be it further

RESOLVED, that the Directors make a Determination of No Significant Effect on the
Environment, in accordance with the terms and conditions set forth in the materials presented
to the Directors at this meeting; and be it further '

RESOLVED, that the Directors authorize the President, or his designee to take all actions that he
deems necessary or appropriate in connection with the foregoing resolution.

Chair DelMonte then asked Christopher Schoepflin to present the next item on the

agenda which relates to the 900 Buffalo Avenue Ad'aptive Hotel Construction Project.

Mr. Schoepflin said this is a grant disbursement agreement and the grantee is Indian
Ocean, LLC. The proposed USA Niagara Investment Plan is a $1.25 million grant to be used for
the reimbursement of a portion of capital construction costs inclusive of site features and

landscaping.

Furthermore, he stated that the project location is 900 Buffalo Avenue and the project is

a $10.8 million adaptive reuse project to create an 82-room Courtyard by Marriott Hotel.

Mr. Schoepflin said the Directors are asked to approve a $1.25 million grant; make
findings and determinations pursuant to Section 10(g) of the Urban Development Corporation
Act; authorize the authorizations to adopt the full general project plan; the authorization to

make the grant; and make a determination of no significant effect on the environment.

Upon a call for questions or comments by the Chair, Director Williamson asked, “How

much of the property Moore Business Form to the parkway are they talking about that? That

10



DRAFT — SUBJECT TO REVIEW AND REVISION

whole previous quarter part?” Christopher replied, “The building is here, they own pretty much

up to this tree line (indicating on a map).” Paul Tronolone also replied, “except for a sliver.”

As a follow up question, Director Williamson asked if, “They own the cannonball?” to
which Mr. Tronolone replied, “That’s in the.public area. So it’s a strip of land, that’s the public
right of way, and the rest, the parking lot to the west, is actually part of their property.”

Upon a call for any additional questions or comments by the Chair and there being
none, and upon motion duly made and seconded, the following resolution was unanimously
adopted:

USA NIAGARA DEVELOPMENT CORPORATION — 900 Buffalo Avenue Adaptive Reuse Hotel
Construction Project — USAN/City MOU Funds — Capital Grant — Findings and Determinations
Pursuant to Section 10(g) of the Act; Authorization to Adopt the Proposed General Project Plan;

Authorization to Make a Grant; Make a Determination of No Significant Effect on the
Environment; and to Take Related Actions

RESOLVED, that on the basis of the materials presented to this meeting, a copy of which is
hereby ordered filed with the records of the Corporation, relating to the 900 Buffalo Avenue
Adaptive Reuse Hotel Construction Project — USAN/City MOU Funds — Capital Grant (the
“Project”), the Corporation hereby determines pursuant to Section 10(g) of the New York State
Urban Development Corporation Act of 1968, as amended (the “Act”), that there are no
families or individuals to be displaced from the project area; and be it further

RESOLVED, that the Corporation does hereby adopt, subject to the requirements of Section
16(2) of the Act, the proposed General Project Plan (the “Plan”) for the Project submitted to
this meeting, together with such changes therein as the President and Chief Executive Officer of
the Corporation or his designee(s) may deem appropriate, a copy of which Plan, together with
such changes, is hereby ordered filed with the records of the Corporation; and be it further

RESOLVED, that upon written finding of the President and Chief Executive Officer of the
Corporation or his designee(s) that no substantive negative testimony or comment has been
received at the public hearing held on the Plan, such Plan shall be effective at the conclusion of
such hearing, and that upon such written finding being made, the President and Chief Executive
Officer of the Corporation or his designee(s) be, and each of them hereby is, authorized to
make to Indian Ocean, LLC a grant for a total amount not to exceed One Million Two Hundred

11
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Fifty Thousand Dollars ($1,250,000) from USAN/City MOU Funds for the purposes, and
substantially on the terms and conditions, set forth in the materials presented to this meeting, .
with such changes as the President and Chief Executive Officer of the Corporation or his
designee(s) may deem appropriate, subject to the availability of funds; and be it further

RESOLVED, that the President and Chief Executive Officer of the Corporation or his designee(s)
be, subsequent to the making of the grant, and each of them hereby is, authorized to take such
actions and make such modifications to the terms of the grant as he or she may deem
necessary or appropriate in the administration of the grant; and be it further '
RESOLVED, that the provision of USAN financial assistance is expressly contingent upon: (1) the
approval of the Public Authorities Control Board, if applicable, and {(2) receipt of aII other
necessary approvals; and be it further

RESOLVED, that the Directors make a Determination of No Significant Effect on the Environment,
in accordance with the terms and conditions set forth in the materials presented to the Directors
at this meeting; and be it further

RESOLVED, that the President and Chief Executive Officer or his designee(s) be, and each of
. them hereby is, authorized in the name and on behalf of the Corporation to execute and deliver

any and all documents and to take all actions as he or she may in his or her sole discretion
consider to be necessary or proper to effectuate the foregoing resolutions.

Chair DelMonte then asked Paul Tronolone to present the final item on the agenda

which relates to Discover Niagara Shuttle.

Mr. Tronolone Began by saying that USA Niagara’s mission has always involved
improving access in downtbwn Niagara Falls and improving the setting for economic
development. He further noted that many feasibility studies have noted the impoﬁance of
creating more tourist-oriented shuttles in the region to allow visitors to explore everything the

City has to offer.

Additionally, he noted that last fall, the Power Authority sought to establish a bus
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shuttle connection between the Power Vista and Niagara Falls State Park, and the Niagara Falls
National Heritage Area, Inc. (“NFNHA”) proposed to create a pilot program for shuttle service

from Youngstown to downtown Niagara Falls.

After providing a detailed presentation of the item, Mr. Tronolone said staff
recommends that the Directors authorize USA Niagara to enter into a funding agreement with
NFNHA to provide a $120,000 grant, make determination of no significant effects on the

environment and take all related actions.

Prior to calling for questions or comments, Chair DelMonte asked Mr. Tronolone how
many stops the trolley will make and Mr. Tronolone replied ten or twelve. Director Williamson
'asked, “what is the cost” and Mr. Tronolone replied, “$820,000 a year; $1.64 million for the
two-year pilot program.” Finally, Director Williamson asked, “how much will it cost to ride the
trolley” to which Mr. Tronolone replied, “the first year will be free and the final price hasn’t

been finalized”.

Chair DelMonte asked, “what is the expected start date” and Mr. Tronolone replied,

“the second week of May.”

Upon a call for questions or comments by the Chair and there being none, and upon

motion duly made and seconded, the following resolution was unanimously adopted:.

USA Niagara Development Corporation — Authorization to Enter into a Funding Agreement with
Niagara Falls National Heritage Area, Inc.; Make a Determination of No Significant Effect on the
Environment; and Authorization to Take Related Actions

RESOLVED, that the President and Chief Executive Officer of the Corporation or his designee(s)
be, and each of them hereby is, authorized to enter into a Funding Agreement (the
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“Agreement”) with Niagara Falls National Heritage Area, Inc. for the purposes of providing
funding for first-year operations of the Discover Niagara Shuttle Pilot Program, substantially on
the terms and conditions set forth in the materials presented to this meeting, with such
changes as the President and the Chief Executive Officer of the Corporation or his designee(s)
may deem appropriate; including the funding of an amount not to exceed $120,000.00, and be
it further

RESOLVED, that the President and Chief Executive Officer of the Corporation or his designee(s)
be, and each of them hereby is, authorized in the name and on behalf of the Corporation to.
execute and deliver any and all documents and to take all actions as he or she in his or her
discretion consider to be necessary to effectuate the Agreement; and be it further

RESOLVED, that the Directors make a Determination of No Significant Effect on the
Environment, in accordance with the terms and conditions set forth in the materials presented

to the Directors at this meeting; and be it further

RESOLVED, that the Directors authorize the President, or his designee to take all actions that he
deems necessary or appropriate in connection with the foregoing resolution.

Prior to adjourning the meeting, Chair DelMonte called on Christopher Schoepflin to
make some additional comments.

There being no further business, the meeting was adjourned at 3:52 p.m.

Respectfully submitted,

Rose-Marie Mahase
Acting Corporate Secretary
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NEW YORK | JSA Niagara
OPPORTUNITY. Development

Corporation

A Subsidiary of Empire State Development

FOR CONSIDERATION

August 23, 2016

TO: The Directors

FROM: Christopher Schoepflin

SUBJECT: USAN Procurement Guidelines

REQUEST FOR: Adoption of Revised Guidelines for the Use, Awarding, Monitoring and

Reporting of Procurement Contracts

l. Background

At its May 2015 meeting, the USA Niagara Development Corporation (“USAN”) Directors
adopted updated and revised Guidelines for the Use, Awarding, Monitoring and Reporting of
Procurement Contracts, as mandated by §2879 of the Public Authorities Law (the “Guidelines”).
While there have been no substantive changes to relevant laws and regulations in the past
year, the New York State Urban Development d/b/a Empire State Development (“ESD”)
Procurement Manager and staff from the ESD Legal Department, supported by representatives
of the ESD Contracts Administration and Finance Departments, engaged in a revision to the
Guidelines to make them more coherent. One substantive change was made to the Guidelines:
the ESD Board now is required to formally approve contracts over $250,000. Below that sum,
the ESD President or his duly appointed designee is authorized to approve the contract. The
previous amount which required Board approval was $50,000.

At its March 2016 meeting, the ESD Board adopted the revised Guidelines (the “2016
Guidelines”) which are designed to govern procurements by ESD and its subsidiaries such as
USAN. Accordingly, the directors are asked to approve the 2016 Guidelines, a copy is attached,
with one exception described below.

1l. Procurement Contracts Guidelines Summary

The 2016 Guidelines attached to this memorandum set forth the policies and
procedures to be followed by ESD and its subsidiaries including USAN, when seeking to contract
for goods or services. It is required that each ESD subsidiary approve its own Procurement
Guidelines in terms virtually identical to the proposed 2016 Guidelines, with any departure
therefrom fully explained by the subsidiary Board. Due the type of contracts and their amounts
typically entered into by USAN, staff believes that the appropriate contract amount requiring
USAN Board approval should be increased to $100,000, not the $250,000 reflected in the 2016
Guidelines. This amount will permit the Corporation to efficiently approve and move contracts

USA Niagara Development Corporation
222 First Street, 7th Floor, Niagara Falls, NY 14303
www.esd.ny.gov



forward but provides appropriate oversight of contract review to the USAN Board. It should be
noted that these Guidelines do not have the force of law, and are intended as a statement of
best practices and procedures. No contract is invalid merely because these guidelines have not
been followed.

The proposed 2016 Guidelines define the universe of procurement transactions which
are subject to the policies and procedures. Generally, all procurements by the Corporation
must be competitive, except where State law provides for non-competitive sourcing (e.g.,
goods purchased from approved non-profit agencies for the blind, and procurements from the
Office of General Services Centralized Contracts List). Based on the expected cost of procured
goods and/or services, procurement contracts must be obtained after advertisement in the NYS
Contract Reporter, except in limited instances where an exemption is obtained, generally for
sole or single source procurements when only one vendor offers the desired goods or services
or when a single vendor has unique qualities or experience that obviate a competitive process.
The proposed 2016 Guidelines explain the various means of obtaining goods and services in an
open, accountable and transparent manner, including incorporation of the Corporation’s Bid
Opening Guidelines and the compilation of a Procurements Record for every covered
Procurement Contract.

The proposed 2016 Guidelines comply with the applicable provisions of the Public
Authorities Law, the State Finance Law and the State Tax Law. They are consistent with the
State Procurement Council’s Guidelines and with the Governor’s directive that all state agencies
and public authorities make responsible spending decisions, and that they be accountable for
sufficient monitoring of their spending to ensure the highest level of fairness, non-
discrimination, openness and transparency.

Il. Recommendation and Requested Action

The Directors are requested to adopt the 2016 Guidelines for the Use, Awarding,
Monitoring and Reporting of Procurement Contracts, except that the all contracts entered into
by the Corporation that exceed $100,000 shall require approval by the Directors.

V. Attachments

Resolution
Proposed Guidelines for the Use, Awarding, Monitoring and Reporting of Procurement Contracts



August 23, 2016

USA NIAGARA DEVELOPMENT CORPORATION — USAN Procurements Guidelines - Adoption of
Revised Guidelines for the Use, Awarding, Monitoring and Reporting of Procurement Contracts

BE IT RESOLVED, that on the basis of the materials presented to this meeting, a copy of which is
hereby ordered to be filed with the records of the Corporation, the proposed 2016 Guidelines
for the Use, Awarding, Monitoring and Reporting of Procurement Contracts, a copy of which is
attached to the materials, be and hereby is approved and adopted as of the date hereof, with
the exception that any contracts entered into by the Corporation that exceed a contract
amount of $100,000 shall require approval by the Corporation’s directors; and the President or
her designee is authorized to promulgate the said Guidelines in electronic form and other
media for the use of the staff of the Corporation, and to take such other and further action as
may be deemed necessary or appropriate to effectuate the foregoing Resolution.
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NEW YORK STATE URBAN DEVELOPMENT CORPORATION
D/B/A EMPIRE STATE DEVELOPMENT (“ESD”)

Guidelines Regarding the Use, Awarding, Monitoring and |
Reporting of Procurement Contracts

Effective March 24, 2016

1. Overview and Requirements

The following guidelines (the “Guidelines”) are applicable to the use, awarding, monitoring and
reporting of procurement contracts of the New York State Urban Development Corporation,
d/b/a Empire State Development and its subsidiaries (collectively, “ESD”). ESD is required to
adopt procurement guidelines by Article 9, Title 4 of the Public Authorities Law. The same law
requires annual review and updating of the guidelines by the ESD Board of Directors (“Board™),
including subsidiary Boards.

These Guidelines are modeled on the New York State Procurement Guidelines published by the
State Procurement Council (the “SPC Guidelines”). The SPC Guidelines apply to all state
agencies and thus provide useful guidance for procurement by ESD (which is not a state agency
as that term is defined in the SPC Guidelines). The SPC Guidelines cover some issues and
procedures rarely encountered by ESD, but should be consulted by staff if a situation arises that
does not appear to be covered in these Guidelines, since useful guidance may thereby be
obtained. View the SPC Guidelines.

In these ESD Guidelines, a person, firm or corporation who wishes to provide goods and/or
services to ESD may be called a “vendor” or “offerer” or, when responding to a public
solicitation for qualified -vendors or expressions of interest in becoming an ESD vendor, a
“respondent.”

-1.1.  Contracts _covered, and not covered, by the Guidelines

Pursuant to Public Authorities Law § 2879 (2), “Procurement Contracts” are any writen
agreements for the acquisition of goods or services of any kind in the actual or estimated amount
of five thousand dollars ($5,000) or more. For purposes of compliance with anti-lobbying laws
contained in State Finance Law § 139-j and 139-k (see p. 12), Procurement Contracts also
include the purchase, lease or grant of any other interest in real property which involves an
estimated annualized expenditure by ESD in excess of fifteen thousand dollars ($15,000).



Disposition of property (real or personal) by ESD is not a procurement covered by these
Guidelines, but is instead subject to ESD’s Property Disposition Guidelines. However, where a
property disposition requires a competitive process, that process should be conducted in
accordance with these Guidelines to the extent practicable.

Loans and grants made by ESD in furtherance of its economic development mission are not
Procurement Contracts, but may be subject to certain provisions of these Guidelines, including
OSC review and approval for grants over $1 million (see p. 23, Section 10.5).

A Contract or Memorandum of Understanding (“MOU”) with a sister State agency or authority
is not considered a Procurement Contract covered by these Guidelines. Note, however, that
appropriate approval(s) as set out in these Guidelines (including Board approval based on the
amount and/or duration of the agreement) may apply to MOUs.

In connection with certain of its projects, ESD may need to obtain a license from a governmental
agency, authority, or company or a public utiity in order to enter the licensor’s premises and
perform work. As a precondition to receiving the license, ESD can be required to enter into
agreements with the licensor that prescribe conditions for work to be performed on the site,
including work and/or oversight of work which must be performed by the licensor’s personnel or
contractors, as well as payment of licensor costs by ESD. Examples include licenses for work on
rail and utility facilities. Agreements of this kind, often referred to as “forcéd contracts,” are
not covered by the competitive solicitation requirements of these Guidelines, because ESD has
no discretion or authority with respect to the work to be performed by the licensor’s personnel
and contractors. However, appropriate approval(s) as set out in these Guidelines (including
Board approval based on the amount and/or duration of the agreement) would apply.

Procurement Contracts under $50,000 may be handled by Purchase Order approved by
Department Head, Procurement Department, Controller’s Office and Contracts Administration,
A formal competitive solicitation is not required, but these purchases should be made after
obtaining three quotes whenever practicable. For further information, see Section 2.1 below or
consult the Procurements Manager. :

1.2. T'ypes of Procurement Contracts

The types of goods and services requiring Procurement Contracts include goods and services
needed to proceed with an ESD project, or to support the administrative needs of ESD.
Procurements of goods cover the entire spectrum of goods, ranging  from pens to motor vehicles.

Procurements of personal services include legal, accounting, management consulting, investment
banking, temporary employees, planning, training, statistical analysis, research, public relations,
architectural, engineering, construction, surveying, appraisal, or other services of a consulting,
professional or technical nature for a fee, commission or other compensation by a person or
persons who are not providing such services as officers or employees of ESD.

Reasons for procuring personal services include:




Requirements of special expertise or unusual qualifications;

Nature, magnitude or complexity of services required;

c. Lack of sufficient in-house resources, support staff, specialized facilities
or equipment; '

d. Short-term or infrequent need for the services; and

e. Distance of the location(s) where the services must be performed from

ESD offices or facilities.

oe

1.3. General Procurement Principles

ESD’s procurement process is designed to:
* Ensure fair and open competition;
* Guard against favoritism, improvidence, extravagance, fraud and corruption;
* Ensure that the results meet agency needs; :
» Provide checks and balances to regulate agency procurement activities; and
* Protect the interests of ESD, the state and taxpayers.

Procurement Contracts are to be awarded on a competitive basis to the maximum extent
practicable. Such awards are generally made after notice is published in the New York State
Contract Reporter where the amount of the contract is $50,000 or more and after the
evaluation of proposals obtained, whenever practicable, from at least three qualified vendors or
respondents. (See Section 7: Types of Solicitations). '

Competition in the procurement process serves both ESD and potential vendors by ensuring that
the procurement process produces an optimal solution at a reasonable price; and allowing
qualified vendors an opportunity to obtain ESD business, while the process guards against
inflated pricing, favoritism, fraud and collusion; and allows all qualified vendors an opportunity
to obtain ESD business.



2.1.

2. Procurement: Overview and Requirements

The Procurement Process Guide

L. Procurements under $50,000

If ESD’s procurement needs can be
met by a preferred source vendor, you
must use this option. See next page.

IfESD’s needs cannot be metby a
preferred source, you may elect to use .
an OGS Centralized contract.
Wherever practicable, you should still
solicit two other quotes if this option

is selected.

‘through the use of a NYS certified

If ESD’s needs cannot be met by the
above mentioned options, you may
elect to use a discretionary purchase

MWBE, SDVOB or a NYS Small
Business. See Section 2.6.

.

IfESD’s needs cannot be met by the
above mentioned options, you may
elect use an informal solicitation.
Contact the Procurement Unit for
further assistance if needed.

If'this is anemergency situation or
only one vendor can meet the needs
required for service, the initiating
department head has to justify the
need to Single Source or Sole Source
this request in the justification memo.

II. Procurements $50,000 +

IfESD’s procurement needs can be
met by a preferred source vendor, you

must use this option. See next page.

IfESD’s needs cannot be metby a
preferred source, you may elect to use
an OGS Centralized contract.
Wherever practicable, you should still
solicit two other quotes if this option
is selected.

IfESD’s needs cannot be met by the
above mentioned options, you may
elect to use a discretionary purchase
through the use of a NYS certified
MWBE, SDVOB ora NYS Small
Business up to $200,000. See Section
2.6.

If ESD’s needs cannot be met by the
above mentioned, use a Request of
Proposals (“RFP”), Request for '
Qualifications (“RFQ”) or Request for
Expressions of Interest (RFEI”), and
advertise in the Contract Reporter if
this is not an emergency situation and
ESD’s needs can be met by more than
one vendor. ’ :

Ifthis is an emergency situation or
only one vendor can meet the needs
required, obtain a Contract Reporter
Exemption from the Legal
Department using Single Source or
Sole Source exemption as appropriate.




22. NYS Preferred Sources

Goods and services needed by ESD may be available, without the need for competitive
procurement from New York State Preferred Sources. If a Preferred Source has goods or
services available in the form, function and utility required by ESD, at a price not more than 15%
above the prevailing market rate, the goods or services should be obtained through the Preferred
Source in the following prioritized order: NYS Department of Correctional Services Correctional
Industries Program (CORCRAFT); approved charitable non-profit agencies for the blind; and
approved charitable non-profit agencies for the severely disabled, qualified programs for the
mentally ill, and qualified veterans workshops. For information on these Preferred Sources, see
State Finance Law §162 and the Office of General Services (“OGS”) Preferred Sources Guide.,
The Guide is exhaustive, but the main points are easy to follow.

2.3. OGS Centralized Contracts

Goods and services needed by ESD may be available, without the need for competitive
procurement, through centralized contracts held by OGS. Information about centralized contract
-offerings can be obtained from the list of approved state contractors maintained by OGS.

Note that even if a OGS centralized contractor is available, it is recommended that staff obtain
three price quotes from other OGS contractors or other vendors not on the OGS list, unless a
compelling justification exists (e.g., experience with a particular project).

2.4. Commodities Contracts

The OGS Procurement Services Group (PSG) establishes centralized contracts for commodity
contracts in the form, function and utility required by State agencies, for a wide range of items
commonly acquired by agencies. If the commodity is available from a centralized contract in
form, function and utility consistent with ESD’s need, such item may be purchased from the
centralized contract. However, ESD may competitively procure items otherwise available on a
centralized contract when the resultant price is less. ‘

2.5. Service Contracts

ESD has discretion to use the OGS centralized service contracts list. A wide and diverse range
of services from routine maintenance to complex technology-based acquisitions are available
through these OGS contracts. Again, ESD may competitively procure -items otherwise available
on the OGS centralized contract list when the resultant price is less.



2.6. Discretionary Purchases

ESD may purchase services or commodities from small business concerns or those certified
pursuant to Article 15-A and 17-B of the Executive Law (Minority and Women-Owned Business
Enterprises and Service-Disabled Veteran Owned Businesses), or commodities or technology
products that are recycled or remanufactured, in an amount up to two hundred thousand dollars
($200,000) without a “formal competitive process.” In such a case, three quotes should be
obtained wherever practicable, and Contract Reporter advertising is advisable when time
permits. The award of a discretionary purchase contract should be notified in the Contract
Reporter. For more " information = on discretionary purchases see
http//www.o gs.ny. gov/Bu/PC/docs/PnpDiscretionaryThresholds.pdf.

2.7.  Piggyback Contracts

ESD may find it efficient to establish a contract based on another governmental entity’s contract.
This is known as “piggybacking” and may be used in accordance with the criteria established by
OGS in the Contract Piggybacking Guidelines under State Finance Law § 163(10)(e), available
at www.ogs.ny.gov/BU/PC/SFL.asp. Note that a piggyback procurement requires approval by
the OGS Procurement Services Group — this can be difficult and time-consuming to accomplish,
as the OGS staff are not very familiar with pubic authority procurement policies and practices.
For example, if the agency you wish to piggyback on is a state agency, it will have different
contractual terms than those used by ESD. This may lead to delay, if OGS decides to seek
approval of the proposed ESD contract terms from the Attorney General. Piggybacking is better
accomplished when you wish to use a contract established by another public authority.

3. Contract Reporter Exemptions

. 3.1. Reasons for Exemptions

Advertising a procurement in the Contract Reporter is generally required unless specific grounds
exist that constitute a reason for exemption. A Contract Reporter exemption may be granted by
the Officer(s) specified in Attachment A to these Guidelines, only if any of the following
circumstances can be demonstrated:

(a) Sole Source. Only one source for the goods or services is available. Three
examples of sole source procurements: (i) proprietary software compatible
with ESD operating systems that no-one else offers; (i) a printer’s
watranty requiring that only a toner cartridge supplied by the manufacturer
could be used without voiding the warranty; (iiij) a vendor has developed a
proprietary system for remediating contaminated land, unavailable from
anyone else.



(b)  Single Source. The required goods or services are available from two or
more vendors, but a particular vendor is preferable because of specific
factors such as, without limitation, past experience with a particular issue;
familiarity with ESD’s operations; experience with similar projects of
ESD, other agencies or at other levels of government; demonstrated
expertise; or capacity and willingness to respond to the situation. An
example would be an environmental consultant who worked on an EIS for
a project and now a Supplemental FIS is required for the same project;
many consultants could do the work, but the original consultant’s
familiarity with the project justifies selection as a single source.

© Emergency Circumstances. Emergency circumstances exist when an
urgent and unexpected situation arises which places public health or safety
or the use or conservation of resources at risk and requires immediate
action. Poor or late planning does not constitute an emergency. Contracts
entered into as a result of an emergency situation should only cover the
goods or services reasonably necessary to stabilize, ameliorate or remedy
the situation. An example is a hazardous condition at a building owned by
ESD: a contractor can be hired immediately to deal with the situation.

NOTE: Notwithstanding any Contract Reporter exemption that may be granted for any of the
reasons set forth above, a reasonable attempt should be made wherever practicable to solicit at
least three competitive bids, with written confirmation of the bids furnished within a reasonable
time and maintained in the contract file. Also, any sole or single source contract awarded in the
amount of $50,000 or more should be notified in the Contract Reporter (Economic Development
Law, §143 (4)).

3.2.  Authorization for Exemptions

The initistor of the proposed contract must obtain a written Contract Reporter exemption
authorization.  This is done by means of a memorandum to the Officer(s) specified in
Attachment A to these Guidelines.

The memorandum requesting the exemption must document in reasonable detail:  the
circumstances establishing the exemption justification; a description of the goods or services to
be acquired via the exemption; description of funding source; any alternatives considered; and
the basis for determining that the cost of the proposed contract is reasonable under the
circumstances. A template Exemption Memo is found here.

If the proposed contract amount is over $250,000, or is a personal services contract that will last
more than one year, the exemption authorization should be obtained before ESD Board or
President’s approval. If the proposed amount is $250,000 or less, and the term of the contract is
less than one year, the exemption authorization should be obtained from the Officer(s) specified
in Attachment A to these Guidelines, pnor to contract execution and the commencement of any
services or delivery of any goods.



Note that even if a Contract Reporter exemption is granted, compliance with SFL § 139-j and
139-k (Lobbying Laws) and State Tax Law § 5-a must still be satisfied (see Section 8.1, p.12).
Where appropriate, a statement from the staff initiator that the price obtained for the goods or
service is compatible with market pricing must be presented with the exemption request.

At the time ESD enters into a contract with a single or sole source provider for an amount in

$50,000 or more, ESD should submit an announcement of the contract for publication in the
NYS Contract Reporter, and must identify the recipient of the contract.

4. How to Conduct a Competitive Solicitation

Fill out the ESD Procurement Opportunity Advertisement

Approval form for Corporate or Subsidiary and forward it
Get approval l:>

for review along with procurement solicitation material to
to advertise

the Procurement Department for review. See.p 9

P

When review is completed, material is sent to the Officer(s)
specified in Attachment A to these Guidelines for approval

Upon approval, you may submit your solicitation through
(:> the Contract Reporter, with a minimum of 15 business or 21
calendar days for responses. Solicitation should alo be
posted on the ESD and Subsidiary (if applicable) website.
See p. 15

| |

~.

~Once bids are due, ESD Procurement staff will setup and
|:> conduct a bid opening. Staff can then conduct a review and
selection process. See p. 16

Approval of
advertisement and
Contract Reporter

Bid opening
and selection

|

Once a vendor is selected, staff must obtain Board
|:> approval, where required. See p. 18

b

Once Board approval is granted, staff must prepare a
|:> commitment package and send it to Contract
Administration for processing. See p. 21

Preparation of
commitment
package
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S. Approval to Advertise

Prior written approval of the Officer(s) specified in Attachment A to these Guidelines is required
when you need to advertise a procurement opportunity, including Requests for Proposals
(“RFPs”), Requests for Statements of Qualifications (“RFQs”) and Requests For Expression of
Interest (“RFEIs”) (See Section 7: Types of Solicitation).

Note also that other approvals may be required to comply with State Division of Budget
procedures (see Section 11.4). Submit the ESD Procurement Opportunity Advertisement
Approval form (select Corporate or Subsidiary) to the appropriate officer at least 10 business .
days in advance of the relevant New York State Contract Reporter publication submission date
(the Contract Reporter is published daily).

6. Contents of ANY Procurement Solicitation

For all Procurement Contracts (see section 1.1), whether the procurement is formal (such as an
RFP, RFQ or RFI) or informal (such as procurement for less than $50,000, or a Discretionary
Purchase from an MWBE or SDVOB for up to $200,000) the same basic information should be
included in the solicitation:

() What goods are being sought or what scope of services is desired;
(i) What fhe projected length (“term™) of the resultant contract will be;

(i) What criteria will be used in evaluating bids, and how those criteria are
weighted? For example, price, bidders’ expertise, past history of government
contracts, references/testimonials;

(v) Where known, the maximum price that ESD is prepared to pay for the goods
or services;

(v) A schedule of relevant dates (when bid is due, when questions may be asked
or briefing meetings held, etc);

(vi ESD’s insurance requirements (obtained from Contract Administration for all
solicitations);

(viiy ESD’s contractor and supplier diversity requirements: Minority and Women-
owned Business Enterprise and Service-Disabled Veteran-Owned Business
participation goals (M/WBE and SDVOB);

(vii) Disclosure to bidders that they must be able to demonstrate that they are
responsible bidders, in good standing under the laws of New York and capable of
fulfiling the requirements of the contract, and untainted by past non-performance
or criminality;



(ix) A copy of the ESD standard terms and conditions that the successful vendor
will be expected to agree to. This will generally be ESD’s Schedule A (For
Consultants or for Law Firms and Special Consultants) - Standard Terms and
Conditions. IMPORTANT: ESD’s standard terms and conditions must be sent to
potential vendors as early in the process as possible, to avoid later disputes about
terms.

(x) VENDREP Form where needed (See Sections 8.3);

(xi) Proof that the vendor is authorized to do business in New York State, if services are
to be performed in New York State. Generally, this will require NYS Department of
State Registration, which can be checked here;

(xii) Encouragement of use of New York State businesses as sub-contractors or
suppliers (See Section 8.6).

7. Types of Solicitations
7.1. General

There are a number of procurement techniques available, including Request for Proposals (RFP)
and Request for Statements of Qualifications (RFQ) and, rarely, Requests for Expressions of
Interest (RFEI). When selecting among these various approaches, the determining factors are:

o The importance of price or cost as a component in the review of incoming
bids or proposals; and
e The ability to define specifications for goods or services being acquired, or

to obtain those specifications from potential vendors (where the RFEI may
be useful).

Generally, contracts for goods are to be awarded on the basis of “lowest price” and contracts for
services are to be awarded on the basis of “best value” among responsive and responsible
vendors. ‘“Best value” is the basis for awarding service and technology contracts to the vendor
that optimizes quality, cost and efficiency, among responsive and responsible vendors. The basis
for a ‘“best value” contract award must be, wherever possible, quantifiable. However, all
procurement solicitations issued by ESD are to be guided by the same basic principles:

Clarity:  Procurement documents should clearly convey to vendors what
ESD wants to buy;

Fairness: No vendor should be advantaged over another. All information
concerning the solicitation shall be conveyed in writing to all vendors
participating in the process, including but not limited to process rules and
evaluation criteria; '
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Openness: Al relevant vendors should have an equal opportunity to
‘respond to the offering.

Disclosure _of Selection Criteria: The criteria for awards should be
developed before bids/proposals are received. Vendors should know
generally the basis upon which their offers are being judged. Note that if
cost is weighted below 20%, a written justification for such weighting

should be prepared and included in the Procurement Record;

Efficiency: The process should be efficient, fair and able to withstand
public scrutiny. o

7.2. Requests for Proposals (“RFP”

RFP’s solicitations may range from relatively uncomplicated procurements to highly complex,
long term efforts involving the significant commitment of both ESD and vendor resources.

RFPs follow a common format, focusing on a description of tasks including, but not limited to:

Description of program objectives and background;
Scope of services to be provided;

e Detailed requirements or specifications (required qualifications of
vendors, ‘“what” is needed and ‘how” services should be
provided). Note that the terms of the RFP may not be knowingly
tailored to favor a particular vendor.

7.3. Requests for Statements of Qualification (“RFQ”)

RFQ’s are appropriate for retention of qualified pools of contractors to provide defined types or
scopes of services (and, rarely, goods) required by ESD on a regular or semi-regular basis as the
need arises; or to select professional services to be rendered at pre-established rates.
Competitive establishment of a pool or list of pre-qualified vendors is appropriate, for example,
in the case of contractors or property appraisers. If ESD has established a list of pre-qualified
contractors, unless services will be rendered by all qualified vendors at rates not to exceed a pre-
set maximum, three quotes should be obtained from vendors on the list, and/or from vendors
known to ESD outside the list.

7.4. Requests for Expressions of Interest (“RFEI”)

RFEIs are generally appropriate when ESD does not know the precise scope of services or goods
required, and wishes to obtain this information from prospective vendors, An example would be
a proposal for adaptive re-use of ESD or other state surplus property, where the re-use is likely to
be dependent on the prospective respondents’ needs or ideas.
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8. Compliance with Other Laws
8.1.  Compliance with State Finance Law § 139-j and 139-k (Lobbying)

State Finance Law (“SFL”) § 139-j and 139-k apply to all Procurement Contracts over $15,000,
regardless of whether the contract was competitively bid.

Among other things, SFL § 139-j and 139-k: (i) govern permissible communications between
potential vendors, and staff of ESD, its subsidiaries, or other involved governmental entities
during the procurement process; (i) require the disclosure of such communications, as well as
prior determinations of vendor non-responsibility; and (i) establish sanctions for knowing and
willful violations of such provisions, including disqualification from eligibility for an award of
any contract.

Specifically, SFL § 139-j and 139-k require that only permitted ESD and subsidiary contact
person(s) identified in solicitation materials may communicate with potential bidders regarding
the solicitation, from the issuance of the earliest written notice of a request for proposal through
the final award and approval of any resulting contract. This period is defined by law as the
‘“Restricted Period.”

SFL § 139-j (6)(b) also requires potential vendors to complete the Offerer’s Affirmation of
Understanding and Agreement to comply with ESD’s procedures relating to permissible
contacts. This written affirmation is deemed to apply to any amendments to a procurement
submitted by ESD after an initial affirmation is received with an initial bid.

SFL § 139-k governs the disclosure of prior non-responsibility determinations by potential
vendors. SFL § 139-k(5) requires potential vendors to certify that the information they provide to
ESD for consideration in its determination of vendor responsibility is true and accurate.

Therefore, all prospective vendors must complete and submit two forms mandated by SFL §
139-j and § 139-k as part of their proposals: 1) the Offerer’s Affirmation of Understanding and
Agreement; and 2)the Offerer’s Disclosure of Prior Non-Responsibility Determinations.

When contacted during the Restricted Period, ESD staff, must obtain the following information:
the name, address, telephone number, place of principal employment and occupation of the
person or organization making the contact. Further, ESD staff must inquire whether the person or
organization making the contact was the offerer or retained, employed or designated by the
offerer. All such recorded contacts must be included in the procurement record for the
procurement contract.

In addition, ESD staff must record any contacts that reasonably appear to be an attempt to
influence the procurement process as well as contacts with staff members other than the
designated contact person(s) during the Restricted Period of procurement. However, SFL § 139-
j and 139-k do not prohibit an offerer from communicating with a member of the state legislature
or legislative staff about a government procurement, provided such member of the state
legislature or legislative staff is acting in his or her official capacity. If a vendor is found to have
knowingly and willfully violated the State Finance Law provisions, that prospective vendor and
its subsidiaries, related or successor entities will be determined to be a non-responsible vendor,
and will not be awarded any contract issued pursuant to the solicitation. Two such findings of
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non-responsibility within a four-year period can result in debarment from obtaining any New
York State government procurement contract.

For firther guidance, ESD staff engaged in the procurement process should review ESD’s policy
regarding permissible lobbying contacts, and the required language for solicitations by ESD and
its subsidiaries to ensure compliance with SFL § 139-jand 139-k.

Note that, once a recommended vendor has been selected after compliance with the competitive
bidding process, it may be necessary for staff members to negotiate contract terms, etc., with the
designated vendor. Those negotiations are not prohibited, and need not be conducted only by the
designated contact person, although it is good practice to have the contact person present.
However, any communication from a person other than the vendor that may reasonably be
considered to be an effort to influence the negotiation of a contract (either positively or
negatively) is an impermissible contact and must be reported as such. For example: an ESD
employee who is in the process of negotiating the terms of a land development deal which the
Board has not approved, receives a call from an outside person saying that the vendor should get
more development land because the vendor has a wonderful track record. Such a call constitutes
lobbying and must be reported as such. The caller should be informed that the call will be
reported, and asked to communicate directly with the designated contact person in the future.

8.2. Compliance with State Tax Law § S-a (Sales Tax Registration)

State Tax Law § 5-a prohibits ESD and its subsidiaries from approving any contract valued at
more than $100,000 with any entity if that entity or any of its affiliates, subcontractors or
affiliates of any subcontractor makes sales within New York State of tangble personal property
or taxable services having a value over $300,000 during the four quarters preceding the proposed
contract date, and is not registered with the Department of Taxation and Finance (“DTF”) for
sales and compensating use tax purposes.

Accordingly, all respondents to a solicitation where the amount of the contract is expected to
exceed $100,000 must include in their responses a properly completed Form ST-220-CA.
However, if a vendor is not registered with DTF because of a lack of sales of over $300,000
within the relevant period, the vendor must submit an affidavit so certifying. Note also that § 5-a
does not apply to contracts for architectural, engineering or surveying services. If in doubt,
contact the ESD legal department after having reviewed DTF Publication 223.

Failure to include a properly completed form ST-220-CA or affidavit may be a basis for
considering any such response incomplete. However, the vendor or respondent should be given
an opportunity to cure such failure, because some agencies do not require the form until contract
signing, and vendors may not realize that ESD practice is different. Only the primary respondent
vendor completes Form ST-220-CA, but Schedule A to Form ST 220-CA requires detailed
information from the vendor’s sub-contractors, such as tax ID number, etc. If applicable,
certificates of authority evidencing registration with DTF for sales tax purposes must be attached
by the prime vendor and all the sub-contractors.

Further in accordance with the requirements of § 5-a, any contract resulting from a solicitation
will require periodic updating of the certifications contained in Form ST-220-CA.
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8.3. Useofthe Vendrep Form and Determination of Vendor Responsibility

As required by Executive Order, all vendors must be found to be “responsible”, and remain so
through the term of the contract. The Office of the State Controller has developed a useful
resource, the VENDREP form, which should be requested from all bidders for contracts where a
Vendor Responsibility determination will be needed (most contracts, and all which will require
Board approval). See Section 9.4 below for further guidance on vendor responsibility. The
Vendrep forms can be accessed at www.osc.state.ny. us/vendrep/webresources. htm,

8.4. Compliance with Executive Law Article 15-A & 17-B: Contractor and Supplier
Diversity _ : :

All Procurement Contracts must comply with the requirements of Executive Law Article 15-A,
which promotes employment and business opportunities for minorities and women on State
contracts “to encourage and assist State agencies in their efforts to increase participation by
minority and women-owned business enterprises (‘MWBEs”) on State contracts so as to
facilitate the award of a fair share of such contracts to MWBEs.”

All Procurement Contracts must also comply with the requirements of Executive Law Article 17-
B, which acknowledges that Service-Disabled Veteran-Owned Businesses (SDVOBs) strongly
contribute to the economies of the State and the nation. As defenders of our nation and in
recognition of their economic activity in doing business in New York State, respondents for this
contract for commodities, services or technology are strongly encouraged and expected to

- consider SDVOBs in the fulfillment of the requirements of the contract. Such partnering may be
as subcontractors, suppliers, protégés or other supporting roles.

Where practical, feasible and appropriate, ESD shall promote and encourage participation by
MWBEs and SDVOBs in the selection and award of all contracts. Such MWBE and SDVOB
participation shall be documented in a regular supplement, prepared by ESD’s Office of
Contractor and Supplier Diversity (“OCSD”), for inclusion in the quarterly and annual reports
made by Contracts Administration to the Board. To assist in the gathering of this information,
the originator must providle OCSD with a completed Utilization Plan of MWBE .and separately
SDVOB Participation, from the potential contract awardee, for OCSD's review and approval,
prior to contract award. The required forms are accessible here and can be found at the bottom of
the RFP page.

8.5. Compliance with Iran Divestment Act of 2012

Every bid or proposal made to ESD pursuant to a competitive solicitation as provided in these
Guidelines must contain the following statement, signed by the bidder or respondent and
affirmed as true under penalty of perjury:

"By submission of this bid, each bidder and each person signing on behalf of any bidder

certifies, and in the case of a joint bid each party thereto certifies as to its own
organization, under penalty of perjury, that to the best of its knowledge and belief that
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each bidder is not on the list created pursuant to paragraph (b) of subdivision 3 of section
165-a of the state finance law."

The list in question is maintained by OGS. No bid that fails to certify compliance with
this requirement may be accepted as responsive, unless the bidder includes a statement in
compliance with the Iran Divestiture Act (contact the Legal Department for guidance in
such a case). :

8.6. Encouragement of use of New York Businesses as sub-contractors and sumgliérs.

The Secretary to the Governor has issued a directive that provides that all vendors who anticipate
using sub-contractors or suppliers to fulfill procurement contracts must be encouraged (but not
required) to use New York State businesses. All procurement solicitations of any kind must
include specific language aimed at such encouragement. The model language can be found at
http//intranet.empire.internal/Resources/Data/Procurement/03042014 _NYS_SubcontractorsandS
uppliers.pdf

8.7. Project Sunlight

Project Sunlight is an important component of the Public Integrity Reform Act of 2011. Under
this law, state governmental entities specified in the law are required to cooperate with the Office
of General Services (OGS) and identify in a database developed by OGS all individuals, firms or
other entities (other than State or local governmental agencies) that appear before such entity on
behalf of themselves or in a representative capacity on behalf of a client or customer for any of
various specified purposes.  This includes appearances related to (a) procurement, (b)
ratemaking, (c) regulatory matters, (d) judicial or quasi-judicial proceedings, (e) adoption or
repeal of a rule or regulation.

Project Sunlight's reporting requirement for procurement appearances applies to those
appearances that are for the purpose of procuring a State contract, irrespective of whether there is
a governmental procurement planned. Thus, -reporting is required for appearances relating to
State contracts for which a Restricted Period under the Procurement Lobbying Law has not been
established and without regard to whether a governmental procurement is anticipated.
Appearances during the Restricted Period—whether they are bid clarification meetings or bid
interviews or any other permissible contact under the State Finance Law do not need to be
reported. As well as, appearances following the award of a State contract do not need to be

reported.
8.8.  Publication on ESD Website

Competitive solicitations must be made available on the ESD (and subsidiary, -if applicable)
website after advertisement in the NYS Contract Reporter. This website is also the appropriate
place to post Questions and Answers regarding the procurement.
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8.9 Contract Rémrter Advertising Process

As stated above, ESD must advertise in the New York State Contract Reporter all contracts for
the acquisition of goods and services of $50,000 or more, unless an exemption is granted. In
order to access the online system and place the advertisement, the initiator should contact
Contracts Administration.

The minimum time for vendors to respond to a Contract Reporter solicitation is 15 business days
(ie., Saturdays, Sundays and legal holidays are excluded). View the Contract Reporter’s daily
publication schedule.

Where practicable, staff members responsible for a proposed Procurement Contract should make
reasonable efforts to identify potential vendors in addition to those identified through the
Contract Reporter. This may be done by obtaining referrals from other governmental entities
that may have similar requirements, reviewing reference directories, mailing solicitation
materials to industry associations and/or known vendors and mailing to lists of appropriate
minority and women-owned business maintained by ESD’s Office of Contractor & Supplier
Diversity. ‘

8.10. Selection Criteria

Written selection criteria shall generally be established for each proposed Procurement Contract
and shall be included in any written solicitation materials. The relative weighting of the
selection criteria should be set out in the RFP wherever practicable and, in the absence of written
weighting, each criterion shall be deemed to have the same weight.

The selection criteria shall generally include price as an important factor to be considered in the
selection process; however many ESD procurements are based on “Best Value,” which allows
for factors other than price to the taken into account. Such factors commonly include the quality
of goods and services, the experience of the vendor and specific expertise with respect to the
goods or services to be supplied. See also Section 7.1 above if price is weighted at less than
20%. :

8.11. Bid Opening Procedures

All proposals should be received by the Procurement Department (unless the Procurements
Manager directs otherwise), and immediately should be stamped with the date and time of
receipt. Do _not open any bid packages for any reason before the formal bid opening. ESD
staff members representing Contracts Administration, Procurements, Legal and the initiating
Department/Subsidiary should be present at bid openings in person or by teleconference. Bids
shall be opened by the Procurement Manager or his/her designee, and the time and date of
receipt shall be entered into the Bid Log, which must be signed by all staff members present.
Teleconference participants must confirm their presence by email to the Procurements Manager.
The Bid Log shall also record the presence of SFL 139j-k and ST-220 forms in the bid.

A Public Bid Opening is required for Public Works contract solicitations, pursuant to State
Finance Law § 144. This section generally covers bids for construction work on public projects,
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and may include preparatory work such as demolition, asbestos abatement and the like. ESD or a
subsidiary must be a party to the contract, which must involve the use of laborers, mechanics or
workers (not, for example, architects and engineers). The definition of a “Public Work” is more
a matter of art than law: if in doubt as to whether the contract is for Public Work, contact the
Legal Department for guidance. ’

8.12. Bid Evaluation and Vendor Selection

The initiating Department Head should establish, prior to bid opening, a team of at least three
ESD staff members with relevant knowledge and experience of the goods and/or services being
procured, One member should come from Contracts Administration or Finance. In some cases,
one or more non-ESD team members may join the review team, where those persons have
specific knowledge of the procurement subject, or a specific role to play in the administration of
the contract with the successful bidder. This involvement of non-ESD persons is appropriate
because § 2824 (1) of the Public Authorities Law permits authorities such as ESD to “take into
consideration the views and policies of any elected official or body, or other person” in the
exercise of its powers and duties, provided that ESD must “apply independent judgment in the
best interest of the authority, its mission and the public.” If non-ESD staff is included in the
review team, the team must be expanded in number such that a majority will always be ESD staff
members. ' '

Analysis of the proposals and/or bids submitted and the award of the contract shall be
documented in reasonable detail. ‘Award to anyone other than the low bidder must include in the
documentation the reason the low bidder was not selected.

In reviewing bids, all members of the team must complete and sign scoring sheets that rate each
bidder according to the selection criteria and weighting set out in the RFP. Scoring sheets must
not include anything other than numerical ratings (ie., no comments/opinions/notes, etc).
Original scoring sheets must be signed and retained by the Procurements Manager as part of the
Procurement Record. ‘

8.13. Determination of Responsibility — “FLIP Review” and the Vendrep form

Pursuant to State Finance Law § 163, ESD or the Subsidiary Board must determine that a vendor
or respondent is a responsible contractor, prior to approving the award of a contract. In any
event, whether or not a formal Determination of Responsibility is sought from the relevant
Board, the initiator should ensure that all vendors are “responsible.”

Vendor responsibility is generally accomplished by ‘FLIP” teview. FLIP review involves
assessment of four factors: (i) Financial and organizational capacity; (i) Legal authority to do
business in the state; (i) Integrity of the owners/officers/principals; and (iv) Past performance
on prior government contracts. ’

The Office of the State Controller has developed a useful resource, the VENDREP form, that
should be used wherever possible. This form seeks information about the vendor, its affiliates
and subsidiaries, officers and owners, past responsibility determinations by agencies and
investigations/prosecutions. It must be notarized, and false statements may be actionable and in
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some cases may be criminal The Vendrep forms «can be accessed here:
www.osc.state.ny.us/vendrep/webresources.htm. See also Section 8.3 above.

For more information, including links to forms used in a determination of responsibility, see Best
Practices on the OGS website. Note that FLIP review is not needed for procurements from the
OGS Centralized Contracts list.

If a vendor is considered to be non-responsible, steps must be taken to afford the vendor due
process rights, including an opportunity to explain its position in writing and, in some cases, at a
meeting.  Consult the ESD Legal Department in such cases, after having reviewed the
information at www.ogs.state.ny.us/procurecounc/pdfdoc/BestPractice.pdf.

8.14. Procurement Record

The ESD department head or his or her designee shall be responsible for creating and
maintaining a record of the procurement process. Such record shall contain documentation
related to the procurement process, any competitive solicitation exemption, proposals and/or bids
received, scoring sheets, vendor responsibility documentation and other documents prepared or
used by the bid reviewers in their vendor selection process. Note that final scoring sheets must
be sent to the Procurements Manager before a contract is executed.

9. Contract Approval

Procurement Contracts in amounts of $250,000 and under that will be completed within one year
(for services contracts) must be approved by the Officer(s) specified in Attachment A to these
Guidelines. Board approval is not required for these contracts.

Procurement Contracts priced at over $250,000, as well as contracts for any amount involving
personal services to be rendered over a period in excess of one year, must be approved by the
ESD (or subsidiary) Board.

Note that warranty and product maintenance/support/llease contracts (including but not
limited to auto and equipment leases) are not considered personal service contracts and do not

require approval by the Board unless the amount of the contract is over $250,000 in aggregate
through its term.

9.1. Board Materials
The initiator writes a memorandum from the respective Department Head to the Officer(s)
specified in Attachment A to these Guidelines, explaining the need for the contract. View Model
Directors’ Materials for Procurement Contracts.

The Board materials must set out:

a. the need for goods and services;

b. a brief description of the goods or services needed;
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the expected maximum cost of the proposed goods or services;
the selection process used to determine an award based on best value, or
where not quantifiable, the justification which demonstrates the best value

will be achieved; and

The funding source.

9.2. ESD Contract and Amendment Approval

a.

Contracts in amounts $250,000 and under must be approved by the Oﬂicer(s)
specified in Attachment A to these Guidelines.

Contracts (i) in amounts over $250,000 or (i) contracts for any amount
involving services to be rendered over a period in excess of one year must be
approved by the ESD (or Subsidiary) Directors.

If staff anticipates that a contract may need to be extended beyond one year,
ensure that Board approval is requested and that the materials and resolution
specifically permit an extension of the contract. Once Board approval is
obtained, the contract with the vendor must contain a clause that specifically
permits extension. If the contract does not contain such a clause, and the
contract needs to be extended, Contract Reporter advertising is required unless
an exemption is granted.

Contracts for services to be rendered over a period in excess of one year,
regardless of the amount of the contract, which must have been approved by
the Board, must in addition be reviewed annually by the ESD (or Subsidiary)
Directors, pursuant to Public Authorities Law § 2879.3(b)(i). The initiating
Department Head must provide an annual report setting forth the status of all
continuing services contracts, together with justification for the continuance of
such contracts for the next year. This annual status report can be made to
Contracts Administration by filing out a contract summary/contract status
report. The annual status reports will thus serve to clarify the need to continue
existing multi-year service provider contracts. Note also that warranty and
product maintenance/support/lease contracts (including but not limited to auto
and equipment leases) are not considered personal service contracts.

Contract documents should be fully executed and delivered by both parties
prior to the commencement of any work, However, if in the discretion of the
intiating Department Head it is essential that work on the contract be
commenced before the formal contract documents have been approved, the
officer named in Attachment A to these Guidelines may issue a letter
authorizing a contractor to commence work pending completion and
execution of formal contract documents (“Notice to Proceed”), provided that:
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i. the contract is not subjéct to Office of the State Comptroller
- (“OSC”) approval (See Section 10.5); and

ii. the authorization contained in the Notice tb Proceed is
$250,000 or less; and

ili, the initiating Department Head seeking the Notice to Proceed
obtains in advance, via memorandum (with copies sent to
Contract Administration and Procurement) an explanation in
reasonable detail the need for the immediate commencement of
contract performance, and the written authorization of -the
Officer(s) specified in Attachment A to these Guidelines.

f Amendments to existing contracts follow the same process as new
contracts, ie., the amendment needs to be advertised in the New York State
Contract Reporter or exempted. The same documents, such as justification
memo/contract status report, commitment request form and/or standard
amendment form must be generated. If the proposed amendment will involve
a new Contract Reporter advertisement or other solicitation, the requirements
of SFL §139-j and 139-k and State Tax Law § 5-a will apply, and in any case,
new certifications may be required. Note that an amendment to an existing
contract that causes the aggregate amount of the contract to exceed $1 million
may be subject to OSC approval, regardless of the amount of the amendment
and source of funds.

g. Contract amendments that increase the contract amount to more than
$250,000 must be approved by the ESD or Subsidiary Directors.
Amendments for less than 10% of the original contract amount (or the
contract amount as subsequently approved by the Board) may be executed by
the ESD officer named in Attachment A to these Guidelines without further
Board approval, .unless the amendment increases the contract to an amount
above $250,000 and Directors’ approval has not been previously obtained. An
Amendment Package must be sent to Contracts Administration for approval
and processing (see Commitment Request Package on the next page for
guidance). If a proposed amendment will increase the term of the contract to
more than one year, Contract Reporter advertising is necessary unless, as
discussed in paragraph (c) above, the original contract contained a clause
specifically permitting extension.

In the case of contracts for more than $1 million, where the initiator
anticipates that unforeseen contingencies and changes of scope may arise and
require changes in the contract amount, Board approval should be sought from
the outset for amendment of the contract up to 10% of the amount approved,
to be executed without further Board approval by the Chief Executive Officer
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and the Chief Financial Officer of the corporation. Note that such an
amendment may require OSC review and approval (see section 10.5). If in
doubt, consuli the Legal Department.

10. Steps After Contract Approval Is Obtained
10.1. Commitment RequestPackage

a.  For contracts of $50,000 or more, the contract initiator completes the
required information on the Commitment Request Form.

b. The contract initiator completes the Standard Form Contract - Short Form
for Goods/Services or Standard Form Amendment or Modification of
Contract, '

Remember that the provisions and the requirements of the proposed contract must be specific
and stated in clear and unambiguous terms so they are fully understood by the contracting
parties. It is important that the contract clearly specify what is expected of both the contractor
and ESD, and the method of payment to the contractor. The more clear and specific the contract,
the easier it will be to monitor.

The terms of the contract should include, but not be limited to:

the scope and purpose of the contract;
the description of the services to be performed;
the location where the work is to be performed;
the standards to be used to measure performance (e.g. units of
services, number and nature of clients served, target dates, etc.);
o the level of expertise that is required to perform the tasks,
the cost and the method payment of the contract;
e the projected starting date and the contract period;
the finished product or the services to be delivered;
record-keeping and reporting requirements, including a statement
that ESD and any relevant State agency has the right to audit the
contractor’s records; '

c. Written  explanation of the responsibility determination/FLIP Review
and/or formal Determination of Responsibility, where required.

d. ESD/Subsidiary Board of Directors Approval, if applicable. View sample
Board materials.

e. New York State Contract Reporter Form, approved exemption letter, or
NYS OGS Centralized Contract.
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All appropriate insurance certificates, as approved by the ESD Insurance
Administrator, a copy of the appropriate officer’s approval and a copy of
the RFP, if applicable. Note that all contractors must have evidence of
Workers” Compensation and Disability Insurance coverage.

Three (3) original sets of the contract package or amendment with: (i)
Schedule A (conditions applicable to consultant or legal agreements); (i)
Schedule B (scope of work and compensation terms): (iii) Schedule C
(Non-Discrimination and Affirmative Action Provisions and Schedule of
Minority/Women Business Participation and Compliance with Executive
Law Article 15-A); (iv) Schedule D (ST-220 Contractor Certification
Form pursuant to Tax Law § 5-a); (v) Schedules E-1 (Compliance with
SFL § 139-j and 139-k, the Offerer’s Affirmation of Understanding and
Agreement pursuant to SFL §' 139-j (3) and 60 (b), the Offerer
Disclosure of Prior Non-Responsibility Determinations under SFL § 139-
k(2); and (vi) the Encouragement of NY sub-contractors and suppliers
form.

The initiator signs and obtains the Department head approval on the
Commitment Request form and forwards the commitment package (all
documents listed above) to Procurement for compliance review and
approval. ~ When approved, Procurement will route the commitment
package to Contract Administration. The commitment package must be
accompanied by a completed Commitment Package Checllist.

Contract Administration routes and tracks the commitment package and
obtains necessary approvals from various ESD Departments.

Upon obtaining in-house approvals, Contract Administration sends all
three (3) sets of the contract or amendment package to the vendor for

signature(s).

After receiving three (3) signed sets from the vendor, Contract
Administration sends all three sets to the Officer(s) specified in
Attachment A to these Guidelines for signature. ‘

One original copy of the fully-executed contract is sent by Contract
Administration to the vendor.

10.2. Contract Reporter Award Notification

A contract is considered awarded when it is executed (signed) by all parties. If a contract is
awarded after a Contract Reporter Solicitation, the award, along with the Schedule of
Minority/Women Business Participation, must be posted on the Contract Reporter system. This
posting will be done by Contracts Administration.
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10.3. Extensiow/Amendment of Contracts

If a Procurement Contract is entered into after a Contract Reporter solicitation, the contract and
solicitation can provide that there may be an extension of the contract or amendment to the scope
of work. If so, then extensions and/or amendments do not need to be advertised in the Contract
Reporter again. However, if the contract requires approval by the ESD Board, the possibility of
extension or amendment must be included in the original Board materials and Resolution. When
in doubt, provide for extension or amendment to minimize future problems.

10.4. Department of Budget (“DoB”) Approval

Under DOB Bulletin B-1184, approval for certain procurements over $500 is required. In
general, if a state or legislative appropriation is the source of funds, approval is needed. A web-
based application known as the “Agency Spending Controls Application” process is used to
obtain prior approval DOB approval is not required when the funding source for the
procurement comes from a non-State source (e.g., a developer of an ESD project), where at least
75% of the procurement cost will be reimbursed by federal funds, or when the procurement is
needed to address an immediate threat to public health and/or safety. DOB mandated forms are
used in cases where approval is required. ESD has implemented the cost control measures
described in Bulletin B-1184. All spending not involving Federal reimbursement of at least 75
percent, presenting an immediate threat to public health and/or safety or whose funding source is
from a Third Party is subject to the preapproval process specified in the Budget Bulletin utilizing
forms established by DOB known as Attachment A. An Attachment B form was also created for
spending involving Federal reimbursement of at least 75% or presenting a public health and/or
safety issue. :

For instructions and forms, see the ESD Employee Intranet: Financial Resources. If in
doubt, contact the ESD Controller’s Department for guidance.

10.5. OSC Post-Contract Approval of $1,000,000+ Contracts

Under Public Authorities Law § 2879-a (effective March 1, 2010), proposed contracts in excess
of one million dollars that either: (i) are to be paid for in whole or in part by state appropriations;
or (i) are not to be awarded after a competitive process (regardless of the finding source), must
be approved by the Office of the State Comptroller (“OSC”) after the contract is signed. If §
2879-a applies and approval by OSC has not been obtained, the signed contract “shall not be a
valid enforceable contract” OSC has issued final regulations implementing this law, and OSC
approval shall be deemed part of these Guidelines.. A memorandum explaining the application
and procedures involved in OSC approval has been circulated to all relevant staff and may be
viewed here.

Note that loan and grant contracts may be covered by the OSC review process.
OSC has confirmed that contracts for the sale of real property for an amount over $1 million are

covered by the Property Disposition Guidelines and are not subject to OSC review and approval
under PAL § 2879-a. '
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11. Monitoring of Procurement Contracts

‘Performance of Procurement Contracts must be monitored by the initiating Department to ensure
that the scope of work or services to be provided are being/have been performed, that use of ESD
personnel, supplies and facilities is documented, and that the established starting and completion
dates for major components of the contract are being/have been met.

ESD employees assigned the responsibility of monitoring the work should be familiar with the
type of work being performed and with the specific terms of the contract.

The frequency and manner in which the vendor’s performance will be monitored should be
clearly stated to the vendor and directly related to the terms of the contract.

Written documentation pertaining to vendor performance, such as progress reports, site visit
reports, payment and expenditure data, memoranda of verbal discussions, and written -
correspondence, should be maintained and reviewed by the initiating Department.

Periodic visits to the work sites should be made where appropriate to review work in progress
and work completed. Site visit reports should be completed and include the observations of
pertinent matters, such as the number and type of persons employed by the vendor, adequacy of
the facilities and equipment, and quality of performance, including any deficiencies in the
performance  of the work, which may have an impact on satisfactory completion of the project.

The evaluation of the vendor’s performance should take into consideration the quantity and
quality of the work performed, the timeliness of submission of contract deliverables, the
adequacy of cost and performance records and other supporting documentation, and whether the
extent of performance, to date, is commensurate with the amount the contractor has been paid.

Performance that is below expectations or established standards should be reported to ESD
management  immediately. Al deficiency reports should be specific and in writing.
Management should review deficiency reports and take appropriate action, which may include
termination of a contract.

All invoices presented for payment should be reviewed by the person who is monitoring the -
contract and approved by the respective Department Head. No payment should be made

unless the work is satisfactory and in accordance with the terms of the contract. Approval

on the Payment Authorization form attests to this.

12.  Procurement Contracts Involving Former Officers of ESD

ESD shall not enter into Procurement Contracts with its former officers or employees, or with
firms employing such officers or employees, except as permitted by applicable provisions of law
and by ESD’s Guidelines Regarding Conflicts of Interest and Ethical Standards.
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13. Implementation of These Guidelines

ESD’s Legal Department, in conjunction with the Procurement/Contract Administration
Department, shall -be responsible for:

a. Preparing for approval by the CEO such supplemental procedures as may be
required to effectively implement these Guidelines.

b. Preparing proposed amendments to the Guidelines for approval by the CEO and
the ESD Directors when and as required.

7 14. Reporting
14.1. Quarterly Reports

ESD’s VP/Contract Administration shall prepare for presentation by the Office of Contractor and
Supplier Diversity to the ESD Directors, quarterly reports of new and amended Procurement
Contracts and required Schedules of MWBE Participation. For each Procurement Contract, the
report shall include the contract amount, reason for award, initial scope of services and the
selection process used. Such reports shall include information related to amendments approved
on contracts during the reporting period.

14.2. Annual Reports

Annually, ESD’s VP/Contract Administration shall prepare for the Directors’ review a report on
Procurement Contracts as of the end of each fiscal year, summarizing procurement activity by
ESD for the period of the report, including a listing of all contracts entered into, the selection
process used to select vendors, the status of existing Procurement Contracts and required
Schedules of MWBE Participation. ESD’s VP/Contract Administration shall also prepare, on an
annual basis, a report for submission to:

The Division of Budget;

The Department of Audit and Control;

The Senate Finance Committee;

The Assembly Ways and Means Committee;

Members of the public (upon receipt of reasonable requests therefor); and
The Commissioner of Economic Development.

e o

The reports shall include these Guidelines, any amendments thereto, and an explanatlon of the
amendments.

15. Effect on Awarded Contracts

Nothing contained in these Guidelines shall be deémed to alter, affect the validity of, modify the
terms of or impair any contract or agreement made or entered into in violation of, or without
compliance with, these Guidelines. These Guidelines reflect best and customary practice, but are
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ndt intended to be rules of law. Note, however, that certain contracts may not be “valid or
enforceable” withouwt OSC approval. (See Section 10.5)
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NEW YORK | JSA Niagara
OPPORTUNITY. Development

Corporation

A Subsidiary of Empire State Development

FOR CONSIDERATION

August 23, 2016

TO: The Directors

FROM: Christopher Schoepflin

SUBJECT: Niagara Falls (Niagara County) — 310 Rainbow Boulevard Industrial/Small
and Medium-Sized Business Assistance Project

REQUEST FOR: Adoption of Modified General Project Plan (“MGPP”); Authorization to
Hold a Public Hearing, Authorization to Make a Grant and to Take Related
Actions

l. Project Description:

The 310 Rainbow Boulevard Industrial/Small and Medium Sized Business Assistance Project (the
“Project”) involves providing State assistance to Hamister Group (“Hamister” or the
“Developer”) to facilitate a $34.4 million mixed-use development on a highly-visible, 0.88-acre
land parcel along Old Falls Street. It would result in the development of a +111,629-square-foot
(“SF”) building containing a hotel, ballroom and ground-level food-and-beverage and/or retail
operations open to the general public.

1l. Project Location:

The Project site is located on an approximately 0.88-acre parcel at 310 Rainbow Boulevard in
Niagara Falls, New York. The Project site is bounded by: Michael J. O’Laughlin Way on the
north; Rainbow Boulevard on the east; Old Falls Street on the south; and a private parking lot
for the Hard Rock Café on the west.

The Project site is a major parcel in the heart of the city’s downtown tourist district and is
located in proximity to Niagara Falls State Park, the Conference & Event Center Niagara Falls,
the Seneca Niagara Casino complex, and a number of other downtown hospitality
establishments.

1. Project Background:

On July 8, 2013, the USA Niagara Development Corporation (“USAN”) Board of Directors,
among other things: i) adopted a General Project Plan (“GPP”) for the Project and (ii) authorized

USA Niagara Development Corporation
222 First Street, 7th Floor, Niagara Falls, NY 14303
www.esd.ny.gov



the commitment of funds in the total amount of $2,750,000 for the Project. A copy of the July
8, 2013 Board materials and GPP are attached hereto as Attachment A. On May 22, 2015, the
USAN Board among other things: i) adopted a Modified Project Plan (“MGPP”) for the Project
and (ii) authorized an additional $1.1 million for the Project. A copy of the May 22, 2015 Board
materials and MGPP are attached hereto as Attachment B. The MGPP and all findings and
determinations made by the Board shall remain in full force and effect except as modified
below to reflect changes to the proposed Project.

V. The Proposed MGPP (Revised):

Since the MGPP was approved by the Board, the cost estimates and program of the Project
have been refined by the developer requiring a modification of the Project. As such, USAN staff
recommends an amendment to the MGPP. The proposed amendment is attached hereto as
Attachment C and is described as follows:

(a) In addition to the previously committed $3.85 million in USAN assistance toward the
Project, an additional $S1 million in State Funds have been proposed by USAN staff and
Empire State Development senior management to be provided to the developer. This
public investment, now proposed to total $4.85 million, (approximately 14% of the total
Project cost), would enable the developer to avoid additional financing costs and
advance a total investment estimated at $34.4 million. Together with the developer’s
equity of over S5 million, (approximately 16% of the total Project cost), significant
financing for the Project includes $24 million, (approximately 70% of the total Project
cost and fully guaranteed by Mr. Mark Hamister), from Goldman Sachs Bank, which is
that company's first investment in the downtown Niagara Falls market. The $4.85
million public investment would result in the developer achieving an operating
performance producing an acceptable Internal Rate of Return (“IRR”) necessary for the
developer to undertake the Project. The source of the additional funding is Buffalo
Regional Innovation Cluster appropriation authorized pursuant to the 2016-17 State
budget. USAN Corporate funds will not be used for any portion of the project.

V. Environmental Review:

The Directors made a Determination of No Significant Effect on the Environment for the
proposed Project at their meeting of July 8, 2013. This determination addressed all aspects of
the 310 Rainbow Boulevard Industrial/Small and Medium-Sized Business Assistance Project,
inclusive of anticipated refinements under this MGPP. Therefore, no further environmental
review is required in connection with this action.



VI. Non-Discrimination and Contractor & Supplier Diversity:

Empire State Development/USAN’s Non-Discrimination and Contractor & Supplier Diversity
policies will apply to this Project. Hamister shall be required to: (i) include minorities and
women in any job opportunities created, (ii) solicit and utilize Minority and Women Business
Enterprises (“MWBEs”) for any contractual opportunities generated in connection with the
Project and (iii) use Good Faith Efforts (pursuant to 5 NYCRR §142.8) to achieve an overall
MWBE Participation Goal of 30% related to the total value of the State’s funding. The
aforementioned goal includes a Minority Business Enterprise (“MBE”) Participation Goal of 18%
and a Women Business Enterprise (“WBE”) Participation Goal of 12%, related to the total value
of USAN’s funding.

VIl. Requested Actions:

The Directors are requested to: a) adopt the August 2016 MGPP; b) authorize a public hearing
on the August 2016 amendment; c) authorize the commitment of funds in the total amount of
$4,850,000 for the Project; and d) authorize the taking of all actions related to the foregoing.

VIIL. Attachments:

Resolution

Attachment A — Board Materials dated July 8, 2013 and General Project Plan
Attachment B — Board Materials dated May 22, 2015 and Modified General Project Plan
Attachment C — August 2016 Modified General Project Plan



August 23, 2016

USA Niagara Development Corporation -- 310 Rainbow Boulevard Proposed Industrial/Small
and Medium-Sized Business Assistance Project — Adoption of Amendment to the General
Project Plan; Authorization to Hold a Public Hearing, Authorization to Make a Grant and to Take
Related Actions

BE IT RESOLVED, that on the basis of the materials presented to this meeting (the
“Materials”), a copy of which is hereby ordered filed with the records of the USA Niagara
Development Corporation (the “Corporation”), relating to the 310 Rainbow Boulevard
Proposed Industrial/Small and Medium-Sized Business Assistance Project (the “Project”), the
Corporation hereby adopts the proposed Modified General Project Plan (the “Plan”) for the
Project submitted to this meeting, together with such changes therein as the President or
other proper officers of the Corporation may deem appropriate, a copy of which Plan,
together with such changes, is hereby ordered filed with the records of the Corporation; and
be it further

RESOLVED, that upon written finding of the President or other proper officers of the
Corporation that no substantive negative testimony or comment has been received at the
public hearing held on the Plan, such Plan shall be effective at the conclusion of such hearing,
and that upon such written finding being made, the President or other proper officers of the
Corporation be, and each of them hereby is, authorized to enter into an agreement, for the
purposes, and substantially on the terms and conditions, set forth in the materials presented
to this meeting, including the commitment of Corporation funding in the total amount of
$4,850,000 for the Project, with such changes as the President or other proper officers of the
Corporation may deem appropriate, and be it further

RESOLVED, that the provision of USAN financial assistance is expressly contingent upon: (1)
the approval of the Public Authorities Control Board, if applicable, (2) receipt of all other
necessary approvals, and (3) availability of funds; and be it further

RESOLVED, that the President of the Corporation or other proper officers be, and each of
them hereby is, authorized in the name and on behalf of the Corporation to execute and
deliver any and all documents and to take all related actions as he may in his sole discretion
consider to be necessary or proper to effectuate the foregoing resolutions.

* * *
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USA NIAGARA

DEVELOPME
CORPORATION

treet, 7* Floor

. NY 14303
16284 2556
842917
ww.usaniagara com

FOR CONSIDERATION

July 8, 2013

TO: The Directors

FROM: Christopher Schoepflin

SUBJECT: Proposed Industrial/Small and Medium-Sized Business

Assistance Project
310 Rainbow Boulevard
Niagara Falls, NY

REQUEST FOR: Proposed Industrial/Small and Medium-Sized -Business
Assistance Project Findings Pursuant to Sections 10 (b), 10 (f)
and 10 (g) of the UDC Act; Adoption of General Project Plan;
Authorization to hold a Public Hearing Under Section 16 of the
UDC Act; Authorization to make a Determination of No
Significant Effect on the Environment; Authorization to waive
the requirement of a Labor Peace Agreement; Authorization
to Enter into an Agreement with the Hamister Group
{(“Hamister”) and Authorization to Take Related Actions.

. Project Summary:
(Please see the attached General Project Plan (“GPP”) for a more detailed
description of the Project.)

A. Project Site:

The Project site is located on an approximately 0.88-acre parcel at 310 Rainbow
Boulevard in Niagara Falls, New York. The Project site is bounded by: Michael J.
O’Laughlin Way on the north; Rainbow Boulevard on the east; Old Falls Street on
the south; and a private parking lot for the Hard Rock Café on the west.

The Project site is a major parcel in the heart of the city’s downtown tourist
district and is located in proximity to Niagara Falls State Park, the Conference &
Event Center Niagara Falls, the Seneca Niagara Casino complex, and a number of
other downtown hospitality establishments.

B. Project Description: !

The Project involves providing $2.75 million in assistance toward a $25 million
mixed-use development project. It would result in the development of a
+119,000-square-foot (“SF”), mixed-use infill building. The building would
contain a 114-room, “upscale”-grade hotel (preliminarily anticipated to be a
Hilton Garden Inn®) with a 10,000 SF ballroom facility; 24 market-rate
apartments; and 5,000 SF street-level retail/food-and-beverage uses fronting on
Old Falls Street, with opportunities for additional retail along the Rainbow
Boulevard frontage in the future.



The Hamister Group, Inc. (“Hamister” or “the developer”), is a New York State-
based hotel and health care management company. The developer is currently
undertaking a mixed-use hotel / office / apartment project (i.e., a major rehab of
an existing downtown office tower) in Buffalo, NY and has other hotel holdings in
Pittsburgh, Louisville, Knoxville, and Nashville. The GPP envisions that Hamister
will be directly responsible for the development activities under the Project. The
State funds allocated to the Project, which would reimburse portions of capital
cost items under the Project upon completion, will supplement private funds in
the Project

A financial return analysis of the developer’s Pro Forma indicates that the Project
would not be financially feasible without assistance from USAN. Based on this
analysis, the $2.75 million in USAN assistance toward the $25 million investment
would result in Hamister achieving an operating performance producing an
acceptable Internal Rate of Return (“IRR”) necessary for Hamister to undertake
the Project and ensure its continued success.

A benefit to the community, the Project would create new jobs and increase bed
tax revenues. The Project would also serve the public as a recreational support
amenity by expanding the City of Niagara Falls’ (the “City”) inventory of quality
hotel rooms; the breadth of choices for food-and-beverage and banquet
facilities; and new residential units to continue to grow the number of year-
round downtown residents. In addition, these goals would be accomplished by
contributing to a dense cluster of activities along Old Falls Street, which would
complement the existing tourism setting in the City by concentrating a mix of
uses and facilities within a definable, pedestrian-oriented “place.” Like other
USAN initiatives to expand the lodging, restaurant, and meeting facilities
downtown, the Project would directly compliment the State’s investment in the
- Conference Center Niagara Falls.

C. Funding Uses and Sources

The table below outlines the proposed uses of funds programmed for the project
and the sources of these funds. The budget for the uses of funds was derived
from cost/pro-forma estimates submitted by Hamister as part of the Project
negotiations. The sources of funds include $2.75 million in USAN/City MOU
funds pursuant to the 2009 Memorandum of Understanding (“MOU”) between
USAN and the City to support economic development projects in the USAN
Development District. No USAN corporate funds would be used to fund the
Project.



Table 1 — Uses & Sources of Funds

Land Costs $100,000
Legal Fees $60,000
Architectural/Engineering Services (including Contingencies) $863,777
Other Soft Costs $3,165,428
Hard Construction Costs (including Contingencies) $20,292,089
Financing Costs - $837,083

GRAND TOTAL $25,318,377

Owner’s Private Financing and Equity (Hamister) $22,568,377
USAN Funds $2,750,000
GRAND TOTAL $25,318,377
D. Tentative Project Timeline:
»  Public Hearing on GPP ' July 2013
» Review by Public Authorities Control Board  August. 2013
» Execute Development Agreement August 2013
» Final Design/Approvals for Project April-October 2013
= Start of Construction November 2013
= Completion of Construction ' September 2015
= Certificate of Occupancy - October 2015

"= Final Transfer of Land to Hamister Group  Oct./Nov. 2015

E. Development Agreement:

Hamister, together with USAN and the City, would enter into a development
agreement which would govern all aspects of the proposed Project’s
implementation. The primary terms of the development agreement would
require the developer to finance, design, construct and operate a mixed use
facility in accordance with Section V(A) of the GPP. The developer would be
required to pay the City $100,000 to purchase the land. As part of the
agreement, USAN would provide funding for the project in an amount not to
exceed $2.75 million. In the event that the City’s existing license on this site
cannot be effectively terminated by the City, such that the City cannot
deliver title to the developer sufficient to allow the project to be
constructed in accordance with the terms of the development agreement,
USAN will be required to reimburse the developer’s actual, documented
design costs up to an amount not to exceed $780,000.



F. Developer Selection Process:

Selection of the developer for the Project was conducted through a
competitive procurement process. USAN and the City launched a request
for proposals (“RFP”) on October 5, 2011 for redevelopment of the site.
Seven proposals were received on December 9, 2011. A Selection
Committee was formed consisting of USAN, ESD and City staff. Upon review
of the proposals, the Selection Committee selected or “shortlisted” five
developer teams and conducted interviews on January 18, 2012. Teams that
were determined to best achieve the objectives as stated in the RFP were
ranked order as follows:

Max Score
Rank | Developer Team 600
1. | Hamister Group 529
2. | Uniland Development 470
3. | DHD Ventures 448
4. | Eastern Hospitality Advisors 410
5. | LMK Realty Associates 233

Hamister was recommended by the Selection Committee and approved as
the preferred developer by the Niagara Falls City Council on February 22,
2012,

Pursuant to State Finance Law Section 139-j and 139-k and ESD’s policy
related thereto, staff has (a) considered the ability of Hamister to perform
the services as set forth in these materials, and (b) consulted the list of
offerers determined to be non-responsible bidders and debarred offerers
maintained by the New York State Office of General Services. Based on the
foregoing, staff finds Hamister to be responsible.

Il. Statutory Basis:

In accordance with the UDC Act, the Corporation is making Industrial/Small and
Medium-Sized Business Assistance Project Findings. Corporation staff has
reviewed the required findings and determined that there is an adequate basis
for the making of the findings. The specific findings, and the basis for such
findings, are set forth in the General Project Plan.

Hl. Environmental Review:

Empire State Development (“ESD”)/USAN, as lead agency, has completed an
environmental review of the proposed Project, pursuant to the requirements of
the State Environmental Quality Review Act (“SEQRA”) and the implementing
regulations of the New York State Department of Environmental Conservation.
This review, which was coordinated with the involved agencies due to the
Project’s Type | classification, found that the proposed project would not result
in significant adverse impacts on the environment. Therefore, the Directors are




recommended to make a Determination of No Significant Effect on the
Environment.

IV. Labor Peace Agreement

Public Authorities Law Section 2879-b prohibits public authorities from providing
financing for any project that includes, as a principal function, a hotel with more
than fifteen employees unless a labor peace agreement (“LPA”} is entered into
with a labor organization representing hotel employees in the state, for a period
of at least five years. An LPA is an agreement between the project developer (or
its contractors) and a labor organization prohibiting the labor organization and
its members from engaging in labor activities that disrupt the hotel’s
operations. The statute also provides that LPA requirement can be waived if the
authority determines that the project would not be able to go forward with an
LPA or the costs of the project to the authority would be substantially increased
by such a requirement.

Hamister has requested a waiver from the LPA requirement because the
increased costs associated with an LPA would make the project infeasible.
Review of the developer’s operations and financial statements indicates that the
effect of an LPA on the project would be an increase in wage labor and benefits
by more than 40%. Hamister has advised USAN that absent a waiver, the project
will not proceed. Staff has reviewed the developer’s financial analyses and
operating pro forma and agrees that the project would be rendered infeasible if
an LPA were to be required due to the increased costs associated with its
implementation.  Staff therefore recommends that USAN waive the LPA
requirement for this project.

V. Non-Discrimination and Contractor & Supplier Diversity:

ESD/USAN’s Non-Discrimination and Contractor & Supplier Diversity policies will
apply to this Project. Hamister shall be required to: (i) include minorities and
women in any job opportunities created, (ii) solicit and utilize Minority and
Women Business Enterprises (“MWBEs”) for any contractual opportunities
generated in connection with the Project and (iii) use Good Faith Efforts
(pursuant to 5 NYCRR §142.8) to achieve an overall MWBE Participation Goal of
30% related to the total value of USAN’s funding. The aforementioned goal
includes a Minority Business Enterprise (“MBE”) Participation Goal of 18% and a
Women Business Enterprise (“WBE”) Participation Goal of 12%, related to the
total value of USA Niagara’s funding.

VI. Requested Actions:

The Directors are requested to: a) adopt Industrial/Small and Medium-Sized
Business Assistance Project findings pursuant to Sections 10 (b), 10 (f) and 10 (g)
of the UDC Act; b) adopt the General Project Plan; c) authorize a public hearing
as required under Section 16 of the UDC Act; d) authorize USAN to make a
Determination of No Significant Effect on the Environment; e) waive the
requirement of a Labor Peace Agreement; f) authorize USAN to enter into an



agreement with Hamister for the development of the Project; g) authorize the
commitment of funds in the total amount of $2,750,000 for the Project; and h)
authorize the taking of all actions related to the foregoing.

Attachments:

Resolution
General Project Plan



July 8, 2013

310 Rainbow Boulevard Proposed Industrial/Small and Medium-Sized Business Assistance
Project — Land Use Improvement Project Findings Pursuant to Sections 10 (b), 10( f) and 10 (g)
of the UDC Act; Adoption of General Project Plan; Authorization to hold a Public Hearing
Under Section 16 of the UDC Act; Authorization to make a Determination of No Significant
Effect on the Environment; Authorization to waive the requirement of a Labor Peace
Agreement; Authorization to Enter into an Agreement with the Hamister Group; and
Authorization to Take Related Actions.

BE IT RESOLVED, that on the basis of the materials presented to this meeting (the
“Materials”), a copy of which is hereby ordered filed with the records of the USA Niagara
Development Corporation (the “Corporation”), relating to the 310 Rainbow Boulevard
Proposed Industrial/Small and Medium-Sized Business Assistance Project (the “Project”), the
Corporation hereby makes the requisite findings pursuant to Sections 10 (b) and 10 (f) of the
New York State Urban Development Corporation Act, as amended (the “Act”); and be it
further

RESOLVED, that on the basis of the Materials which indicate that no families or individuals
reside in nor are to be displaced from the Project area, the Corporation hereby finds that the
requirements of Section 10 (g) of the Act are satisfied; and be it further

RESOLVED, that the Corporation does hereby adopt, subject to the requirements of Section
16(2) of the Act, the proposed General Project Plan (the “Plan”) for the Project submitted to
this meeting, together with such changes therein as the President or other proper officers of
the Corporation may deem appropriate, a copy of which Plan, together with such changes, is
hereby ordered filed with the records of the Corporation; and be it further

RESOLVED, that upon written finding of the President or other proper officers of the
Corporation that no substantive negative testimony or comment has been received at the
public hearing held on the Plan, such Plan shall be effective at the conclusion of such hearing,
and that upon such written finding being made, the President or other proper officers of the
Corporation be, and each of them hereby is, authorized to enter into an agreement, for the
purposes, and substantially on the terms and conditions, set forth in the materials presented
to this meeting, including the commitment of Corporation funding in the total amount of
$2,750,000 for the Project, with such changes as the President or other proper officers of the
Corporation may deem appropriate, and be it further

RESOLVED, that the Directors make a Determination of No Significant Effect on the
Environment, in accordance with the terms and conditions set forth in the materials
presented to the Directors at this meeting; and be it further

RESOLVED, that based on the materials presented at this meeting, the Corporation hereby
finds, pursuant to New York State Public Authorities Law Section 2879-b, that the project
would not be able to go forward if a labor peace agreement were required and hereby waives
such requirement in connection with the project; and be it further -



RESOLVED, that the provision of USAN financial assistancie is expressly contingent upon: (1)
the approval of the Public Authorities Control Board, if applicable, and (2) receipt of all other
necessary approvals; and be it further

RESOLVED, that the President of the Corporation or other proper officers be, and each of
them hereby is, authorized in the name and on behalf of the Corporation to execute and
deliver any and all documents and to take all related actions as he may in his sole discretion
consider to be necessary or proper to effectuate the foregoing resolutions.
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General Project Plan

310 Rainbow Boulevard
Niagara Falls, New York

Industrial/Small and Medium-Sized Business Assistance Project

Adopted: July 8, 2013

I Introduction

‘The USA Niagara Development Corporation {“USAN”), a subsidiary of the New

York State Urban Development Corporation d/b/a the Empire State
Development (“ESD”), proposes the undertaking of the 310 Rainbow Boulevard
Industrial/Small and Medium-Sized Business Assistance Project (the “Project”)
in the City of Niagara Falls, Niagara County, New York.

The Project involves providing $2.75 million in assistance to a private company to
facilitate a $25 million mixed-use development on a highly-visible, 0.88-acre land
parcel along Old Falls Street. It would result in the development of a £119,000-
square-foot (“SF”), building containing hotel, ballroom, residential, and ground-
level food-and-beverage and or retail operations open to the general public.

The parcel comprising the Project site is currently largely vacant except for
accessory features from the former “Flight of Angels” balloon ride, which ceased
operations in 2009. In the summer of 2010-2011, a temporary use consisting of
rides/famusements, tour operations, and surface parking occupied the parcel.
The lot continued to be used for commercial parking absent the amusement
rides in the summer of 2012.

The applicant for the Project is the Hamister Group (“Hamister” or “the
developer”), a New York State-based hotel and health care management
company. The company is currently undertaking a mixed-use
hotel/office/apartment project (i.e., a major rehab of an existing downtown
office tower) in Buffalo, NY and has other hotel holdings in Pittsburgh, Louisville,
Knoxville, and Nashville.

As the ESD subsidiary with a mission to facilitate revitalization of the tourism
industry in downtown Niagara Falls, NY, USAN is adopting this General Project
Plan (“GPP”) in accordance with the New York State Urban Development
Corporation (“UDC”) Act, which permits ESD and its subsidiaries to undertake
activities in furtherance of “Industrial” and “Small-/Medium-Sized Business
Assistance” projects in areas in need of redevelopment, particularly those in
danger of becoming substandard or blighted. '




The Project, which is consistent with the 2009 City of Niagara Falls Comprehensive Plan, City
Zoning requirements, and USAN policies for new development to support its tourism base,
would include actions in furtherance of tourist industry and small-/medium-sized business
goals. Support for these findings is discussed herein.

R Project Location

The Project site is located on an approximately 0.88-acre parcel at 310 Rainbow Boulevard
(Section, Block and Lot No. 158.12-1-4.11) in Niagara Falls, New York (see Figure 1). The
Project site is bounded by:

e Michael J. O’Laughlin Way on the north;

¢ Rainbow Boulevard on the east;

e Old Falls Street on the south; and

e A private parking lot for the Hard Rock Café on the west.

The Project site is a major parcel in the heart of the city’s downtown tourist district and is
located in proximity to Niagara Falls State Park, the Conference & Event Center Niagara Falls,
the Seneca Niagara Casino complex, and a number of other downtown hospitality
establishments. -

. Background

In November 2011, under the terms of agreements to fund/develop Niagara County
Community College’s (“NCCC’s”) Niagara Falls Culinary Institute, the property at 310
Rainbow Boulevard was turned over to the City of Niagara Falls for new development and
USAN was given the exclusive rights to solicit developers/projects at that property on behalf
of the City.

In December 2011, USAN and the City issued a competitive Request for Proposals (“RFP”) for
the property at 310 Rainbow Boulevard. After reviewing seven responses to the RFP,
Hamister was selected as the preferred Project developer. It was determined that the
Hamister proposal would best meet the RFP objectives by creating a high-density mix of
quality hotel, residential, and retail uses with a focus on active ground-level development
that would contribute to visitor and resident offerings along Old Falls Street.

Since its inception, USAN has been advancing a policy direction to facilitate investment in
improving the hotel inventory in downtown Niagara Falls, with notable projects including
the Giacomo Hotel and Residences, Crowne Plaza, and Red Coach Inn, as well as ongoing
efforts at upgrading six (6) other downtown properties. A USAN-commissioned assessment
by HVS Consulting and Valuation Services (“HVS”) found that Niagara Falls still has an
inordinate proportion of its hotel inventory in the economy and independent® categories,
which tended to impose intense price competition to the market. In turn, the lack of a large

"The city’s independent hotels are also largely in the economy category, with properties like the Giacomo and
Red Coach inn as key exceptions.



block of quality hotel rooms has served as an impediment for the USAN-owned Conference
Center Niagara Falls from attracting larger meetings and conventions. HVS’s analysis
recognizes a series of obstacles here, similar to other like-sized cities, in realizing an
upgrading of its lodging inventory, the most significant being access to financing,

To bridge these risks, HVS recommend a series of development incentives that allow for
increased leverage in financing new hotel developments—particularly those as part of
mixed-use developments that would contribute to a dense cluster of activity on Old Falls
Street. HVS stated that this is a particularly feasible public investment method in Niagara
Falls, NY, since unlike many other American cities, converting a greater percentage of city’s
eight million annual visitors to overnight stays would progressively contribute to a number
of positive economic impacts.

iv. Project Objective

The Project aims to realize a new mixed-use infill development on the property at 310
Rainbow Boulevard, which would significantly reverse the current substandard condition of
this important land parcel along one of the City’s most visible streets. In achieving this
objective, the Project would serve-a strong public need and result in economic benefits to
the local community, by:

= Expanding the downtown Niagara Falls inventory of quality lodging products;
»  Adding new street-level food-and-beverage offerings along Old Falls Street;

= Realizing new ballroom facilities that would complement/supplement the operations
and capture potential of the Conference Center Niagara Falls;

* Contribute to the City capturing a greater percentage of overnight patrons with
relatively-higher disposable income, thus increasing the potential for expanded
economic activity downtown; and

=  Generate important new market-rate residential units, which will continue to advance a
-permanent resident base downtown to progressively help stem seasonality of its activity
levels.

V. Project Description

A. Overview

This GPP envisions that Hamister will be directly responsible for the development activities
under the Project. The State funds allocated to the Project, which would reimburse portions
of capital cost items under the Project upon completion, will supplement private funds in
the Project. ‘

Specifically, the Project would involve the construction and operation of a +119,000- SF,
mixed-use infill building at the property (See Figures 2 and 3). The building would contain a



114-room, “upscale”’-grade® hotel (preliminarily anticipated to be a Hilton Garden Inn®) with
a 10,000-SF ballroom facility; 24 market-rate apartments; and 5,000 SF street-level
retail/food-and-beverage uses fronting on Old Falls Street, with opportunities for additional
retail along the Rainbow Boulevard frontage in the future.

Parking for the development would be secured by Hamister in the City Parking Ramp. In
addition, Hamister proposes the option of constructing—as part of the Project and at its
own cost—a pedestrian bridge over Rainbow Boulevard connecting to the third level of the
City Parking Ramp. This would be subject to approval by the Niagara Falls City Council.

The Project would be developed in accordance with USAN’s Urban Design Standards, which
involve a series of guidelines involving incorporation of active, publicly-accessible ground
level uses (e.g., retail, food-and-beverage facilities, etc.), and architectural components that
facilitate visual interest (e.g., quality materials, articulation of facade elements, signage,
etc.), while still permitting a wide range of architectural expressions/styles.

B. Incentive Amount

A financial return analysis of the developer’s Pro Forma indicates that the Project would not
be financially feasible without assistance from USAN. Based on this analysis, the $2.75
million in USAN assistance toward the $25 million investment would result in Hamister
achieving an operating performance producing an acceptable Internal Rate of Return (“IRR”)
~ necessary for Hamister to undertake the Project and ensure its continued success.

C. Development Agreement

Hamister, together with USAN and the City of Niagara Falls, would enter into a
development agreement which would govern all aspects of the proposed Project’s
implementation. The primary terms of the development agreement would require the
developer to finance, design, construct and operate a mixed use facility in accordance
with Section V(A) referenced above. The developer would be required to pay the City
$100,000 to purchase the land. As part of the agreement, USAN would provide funding
for the project in an amount not to exceed $2.75 million. In the event that the City

cannot deliver title to the developer sufficient to allow the project to be constructed in
~ accordance with the terms of the development agreement, USAN will be required to
reimburse the developer’s actual, documented design costs up to an amount not to
exceed $780,000.

? The hotel industry classifies various lodging brands (or “flags”) in grades ranging from the highest level of
“luxury” (e.g., iconic brands such as Ritz Carlton®), then progressively lower to “upper-upscale” (e.g., full-
service Sheraton®, Hyatt Regency®, or Hilton®); “upscale” (e.g., Crowne Plaza®, Courtyard by Marriott®,
Doubletree®, Hilton Garden Inn®, etc.); “upper-midscale” (Fairfield Inn®, Hampton Inn®, Holiday Inn®, etc.);
“midscale” (Howard Johnson®, Quality Inn®, etc.); and finally, “economy” (e.g., Days Inn®, EconolLodge®,
Rodeway Inn®). Independent hotels may be of any grade.



D. Tentative Project Timeline

»  Public Hearing on GPP - July 2013
" Review by Public Authorities
Control Board August 2013
-® Execute Development.Agreement August 2013
» Final Design/Approvals for Project April-October 2013
= Start of Construction November 2013
= Completion of Construction September 2015
= Certificate of Occupancy October 2015
®  Final Transfer of Land to Hamister Group Oct./Nov. 2015

VL Project Funding _

Table 1 outlines the proposed uses of funds programmed for the project and the sources of
these funds. The budget for the uses of funds was derived from cost/pro-forma estimates
submitted by Hamister as part of the Project negotiations.

The source of funds is USAN/City MOU funds pursuant to the 2009 Memorandum of
Understanding (“MOU”) between USAN and the City of Niagara Falls to support economic
development projects in the USAN Development District. No USAN corporate funds would
be used to fund the Project.

Table 1 - Uses & Sources of Funds

Land Costs $ 100,000

Legal Fees . - $60,000
Architectural/Engineering Services (including Contingencies) $ 863,777
Other Soft Costs . $3,165,428
Hard Construction Costs (including Contingencies) $ 20,292,089
Financing Costs $ 837,083

GRAND TOTAL $25,318,377

Owner’s Private Financing and Equity (Hamister) $ 22,568,377

USAN Funds $ 2,750,000
GRAND TOTAL $25,318,377




VI, Economic Impact

The Project would serve the public as a recreational support amenity by expanding the City’s
inventory of quality hotel rooms; the breadth of choices for food-and-beverage and banquet
facilities; and new residential units to continue to grow the number of year-round
downtown residents. In addition, these goals would be accomplished by contributing to a
dense cluster of activities along Old Falls Street, which would complement the existing
tourism setting in the City by concentrating a mix of uses and facilities within a definable,
pedestrian-oriented “place.” Like other USAN initiatives to expand the lodging, restaurant,
and meeting facilities downtown, the Project would also directly compliment the State’s
investment in the Conference Center Niagara Falis.

In terms of visitor perceptions, together with the State’s investment in the first phase of
work to transform the former Rainbow Centre Mall/City Parking Ramp, involving the recent
opening of the Niagara Falls Culinary Institute, the Project will significantly improve the
visual quality along a major downtown corridor and would result in a prominent new feature
in the City’s skyline view. While not quantifiable, such improvements often shape initial
impressions of an urban area and decisions on whether it is viewed as a safe and desirable
place to visit.

ESD performed an economic analysis of the Project and has projected that it is estimated
that it would have the following beneficial economic impacts over a ten-year period:

® Construction activity will generate an estimated total of 324 person vyears of
employment (direct, indirect, and induced).

®  Permanent operations will generate 71 net new on-site jobs with an average salary of
$24,500.

= Based upon ESD’s regional economic impact model, economic activity by the 71
employees will also generate an additional 21 jobs in the region over the ten-year
evaluation period.

= Direct and indirect fiscal benefits during the ten-year evaluation period (i.e., taxes on
personal incomes from project direct/indirect employment, corporate and business
incomes, excise and user taxes, property taxes, and other taxes) is estimated to total
$11.7 million.

»  Total impact on economic activity related to the Project in the region is estimated to be
$39.528 million (direct, indirect and induced) over the ten-year evaluation period.

VIll.  Statutory Basis
A. Industrial Project Findings — UDC Act Section 10(b):

Based on the information set forth in this GPP and other due investigation conducted by
USAN, USAN hereby affirms the UDC Act Industrial Project findings as follows:



1. That the area in which the project is to be located is a substandard or insanitary area, or
is in danger of becoming a substandard or insanitary area, wherein there exists a
condition of substantial and persistent unemployment or underemployment.

The Project site is an underutilized parcel that detracts value from surrounding uses on Old
Falls Street, and has the potential of becoming further substandard if actions are not taken
to facilitate new investment there. In turn, the City as a whole has experienced chronically
high jobless rates. Significant new infill development on the Project site has the potential—
together with other recent projects—to begin to establish a cluster of uses that would re-
establish Old Falls Street’s economic importance as a “place” of tourism-related activities,
which would also directly and indirectly create new employment opportunities.

2. That the acquisition or construction and operation of such project will prevent, eliminate
or reduce unemployment or underemployment in such area.

The Project would represent a major infill development to continue efforts to grow tourism-
related economic activity downtown. It is projected to create 324 direct, indirect, and
induced jobs as a result of its construction and 92 direct, indirect, and induced jobs as part
of its operations over a ten-year period.

3. That such project shall consist of a building or buildings, which are suitable for
manufacturing, warehousing or research or other industrial, business or commercial
purposes.

The Project will consist of a major, mixed-use development consisting of a combination of -
commercial uses that would further expand the tourism industry in downtown Niagara Falls.

4. That adequate provision has been, or will be made for the payment of the cost of the
acquisition, construction, operation, maintenance and upkeep of such project.

The Project developer has submitted a pro-forma and budget for the Project that has been
confirmed by ESD/USAN to be sufficient in providing funds to acquire the site from the City,
~ to construct the new development, and to operate/maintain it in a reasonable manner.

5. That the acquisition and construction, proposed leasing, operation and use of such
project will aid in the development, growth and prosperity of the state and the area in
which such project is located.

The Project will provide a significant contribution to establishing a dense cluster of tourism-
related uses along the Old Falls Street corridor, which is a primary public policy goal of USAN
to aid in the revitalization of the tourism industry in the City of Niagara Falls.

B. Small and Medium-Sized Business Assistance Project Findings — UDC Act Section
10(f): ‘



Based on the information set forth in this GPP and other due investigation conducted by
USAN, USAN hereby affirms the UDC Act Small and Medium-Sized Business Assistance
Project findings as follows:

1. That the area in which the project will be located is a substandard or insanitary area, or is
in danger of becoming a substandard or insanitary area, wherein there exists a condition
of substantial and persistent unemployment or underemployment.

See Item-A. 1 above.

2. That the project demonstrates market, management and financial feasibility and has a
clear likelihood of success;

USAN’s market research confirms sufficient demand in the local market to support the
Project and the Hamister Group has submitted information demonstrating its financial
capability to undertake the effort. Hamister’'s pro-forma uses reasonable assumptions
confirmed by USAN/ESD to demonstrate a clear likelihood for the Project’s success.

3. That the firm provides at least a ten percent equity contribution and such contribution is
not derived from other governmental sources.

The Project budget includes a minimum of ten percent equity participation by the Hamister
Group that is not derived from other governmental sources.

4. That the requested financial assistance is not available from other public or private
financing sources on terms compatible with the successful completion of the project.

The requested amount of financial assistance is reasonable and necessary to support the
completion of the Project and as documented in market analyses conducted by USAN, would
not be readily available from other public or private financial sources.

5. That the project will not result in the relocation of any industrial firm from one
municipality within the state to another municipality, except under one of the following
conditions: (i) when an industrial firm is relocating within a municipality with a
population of at least one million where the governing body of such municipality
approves such relocation; or (ii) the corporation notifies each municipality from which
such industrial firm will be relocated and each municipality agrees to such relocation.

Insofar as the project is a new—rather than relocated—development, it would not involve
the relocation of any firm from another municipality in the state.

6. That the project is not for the purpose of refinancing any portion of the total project cost
or other existing loans or debts of the project sponsor or owner.

The Project, and particularly USAN assistance for it, does not involve refinancing of any
existing loans or debts for this or any other property or holding of the developer.



C. Displacement Findings — UDC Act Section 10(g)

No residential or business relocation is required because no families, individuals, or
businesses would be displaced at the Project site.

IX. Labor Peace Agreements

Public Authorities Law Section 2879-b prohibits public authorities from providing financing
for any project that includes, as a principal function, a hotel with more than fifteen
employees unless a labor peace agreement (“LPA”) is entered into with a labor organization
representing hotel employees in the state, for a period of at least five years. An LPA is an
agreement between the project developer (or its contractors) and a labor organization
prohibiting the labor organization and its members from engaging in labor activities that
- disrupt the hotel’s operations. The statute also provides that LPA requirement can be
waived if the authority determines that the project would not be able to go forward with an
LPA or the costs of the project to the authority would be substantially increased by such a
requirement. Hamister will be required to comply with the LPA requirement as a condition
to receiving financial assistance from USAN.

X. Environmental Review

ESD/USAN, as lead agency, has completed an environmental review of the proposed Project,
pursuant to the requirements of the State Environmental Quality Review Act (“SEQRA”) and
the implementing regulations of the New York State Department of Environmental
Conservation. This review, which was coordinated with the involved agencies due to the
Project’s Type | classification, found that the proposed project would not result in significant
adverse impacts on the environment. Therefore, the Directors are recommended to make a
Determination of No Significant Effect on the Environment.

Xl.  Non-Discrimination and Contractor & Supplier Diversity

USAN’s Non-Discrimination and Contractor & Supplier Diversity policies will apply to this
Project. Hamister shall be required to: (i) include minorities and women in any job
opportunities created, (ii) solicit and utilize Minority and Women Business Enterprises
(“MWBEs") for any contractual opportunities generated in connection with the Project and
(ili) use Good Faith Efforts (pursuant to 5 NYCRR §142.8) to achieve an overall MWBE
Participation Goal of 30% related to the total value of USAN’s funding. The aforementioned
goal includes a Minority Business Enterprise (“MBE”) Participation Goal of 18% and a
Women Business Enterprise (“WBE”) Participation Goal of 12%, related to the total value of
USA Niagara’s funding,

Xil. Conclusion

This proposed Industrial/Small and Medium Sized Business Assistance Project will result in
major new infill development along Old Falls Street in downtown Niagara Falls. In doing so,
it would contribute to creating a dense cluster of activity in the core of the downtown
district and realize a significant expansion of the City’s inventory of quality lodging facilities,
food and beverage and retail offerings, and downtown housing. This will contribute to



municipal needs by further supporting revitalization of the downtown district and expanding
economic activity in the City’s tourism industry.

Figures
Figure 1: Site Location Map

Figure 2: Preliminary Site Plan
Figure 3: Selected Renderings of Proposed Project
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NEWYORK | USA Niagara
OPPORTUNITY. Development
Corporation

A Subsidiary of Empire State Development

FOR CONSIDERATION

May 22, 2015

TO: The Directors

FROM: Christopher Schoepflin

SUBJECT: Niagara Falls (Niagara County) — 310 Rainbow Boulevard Industrial/Small

and Medium-Sized Business Assistance Project

REQUEST FOR: Adoption of Modified General Project Plan (“MGPP”); Authorization to .
Hold a Public Hearing, Authorization to Make a Grant and to Take Related
Actions

l Project Description:

The 310 Rainbow Boulevard industrial/Small and Medium Sized Business Assistance Project (the
“Project”) involves providing State assistance to Hamister Group (“Hamister” or the
“developer”) to facilitate a $38.3 million mixed-use development on a highly-visible, 0.88-acre
land parcel along Old Falls Street. It would result in the development of a +111,629-square-foot
(“SF”) building containing a hotel, ballroom and ground-level food-and-beverage and or retail
operations open to the general public.

I Project Location:

The Project site is located on an approximately 0.88-acre parcel at 310 Rainbow Boulevard in
Niagara Falls, New York. The Project site is bounded by: Michael J. O’Laughlin Way on the
north; Rainbow Boulevard on the east; Old Falls Street on the south; and a private parking lot
for the Hard Rock Café on the west.

The Project site is a major parcel in the heart of the city’'s downtown tourist district and is
‘located in proximity to Niagara Falls State Park, the Conference & Event Center Niagara Falls,
the Seneca Niagara Casino complex, and a number of other downtown hospitality
establishments.

IR Project Background:

On July 8, 2013, the USA Niagara Development Corporation (“USAN”) Board of Directors,
among other things: i) adopted a General Project Plan (“GPP”) for the Project and (ii) authorized

USA Niagara Development Corporation
222 First Street, 7th Floor, Niagara Falls, NY 14303
www.esd.ny.gov



the commitment of funds in the total amount of $2,750,000 for the Project. A copy of the July
8, 2013 Board materials and GPP are attached hereto as Attachment A. The GPP and all
findings and determinations made by the Board shall remain in full force and effect except as
modified below to reflect changes to the proposed Project.

Iv. The Proposed 2015 MGPP:

Since the GPP was approved by the Board, the cost estimates and program of the Project have
been refined by the developer requiring a modification of the Project. As such, USAN staff
recommends certain amendments to the GPP. The proposed amendments are attached hereto
as Attachment B and are described as follows:

(a) The developer has eliminated the previously-proposed 24 rental apartments from the
development program (in exchange for additional hotel rooms and meeting space) given
that the updated construction estimates and associated Pro Forma indicated that the
relatively small residential component of the program would have significantly impaired
the Project’s financial performance.

(b) In addition to the previously committed $2.75 million in USAN assistance toward the
Project, an additional $1.1 million in State Funds have been proposed to be provided to
the developer. This public investment, now proposed to total $3.85 million, would
advance a total investment now estimated at roughly $38.3 million (up from $25
million). This public investment would result in Hamister achieving an acceptable
Internal Rate of Return (“IRR”) necessary to undertake the Project and ensure its
continued success. The source of the additional funding is Buffalo Regional Innovation
Cluster appropriation authorized pursuant to the 2014-15 State budget. No USAN
corporate funds would be used to fund the Project.

V. Environmental Review:

The Directors made a Determination of No Significant Effect on the Environment for the
proposed Project at their meeting of July 8, 2013. This determination addressed all aspects of
the 310 Rainbow Boulevard Industrial/Small and Medium-Sized Business Assistance Project,
inclusive of anticipated refinements under this MGPP. Therefore, no further environmental
review is required in connection with this action.



VL. Non-Discrimination and Contractor & Supplier Diversity:

Empire State Development/USAN’s Non-Discrimination and Contractor & Supplier Diversity
policies will apply to this Project. Hamister shall be required to: (i) include minorities and
women in any job opportunities created, (ii) solicit and utilize Minority and Women Business
Enterprises (“MWBEs”) for any contractual opportunities generated in connection with the
Project and (iii) use Good Faith Efforts (pursuant to 5 NYCRR §142.8) to achieve an overall
MWBE Participation Goal of 30% related to the total value of the State’s funding. The
aforementioned goal includes a Minority Business Enterprise (“MBE”) Participation Goal of 18%
and a Women Business Enterprise (“WBE”) Participation Goal of 12%, related to the total value
of USAN’s funding.

VI - Requested Actions:

The Directors are requested to: a) adopt the May 2015 MGPP; b) authorize a public hearing on
the May 2015 amendment; c) authorize the commitment of funds in the total amount of
$3,850,000 for the Project; and d) authorize the taking of all actions related to the foregoing.

VIil. Attachments:
Resolution

Attachment A — Board Materials dated July 8, 2013 and General Project Plan
Attachment B — May 2015 Modified General Project Plan



May 22, 2015

USA Niagara Development Corporation -- 310 Rainbow Boulevard Proposed Industrial/Small
and Medium-Sized Business Assistance Project — Adoption of Amendment to the General
Project Plan; Authorization to Hold a Public Hearing, Authorization to Make a Grant and to Take
Related Actions ‘ '

BE IT RESOLVED, that on the basis of the materials presented to this meeting (the
“Materials”), a copy of which is hereby ordered filed with the records of the USA Niagara
Development Corporation (the “Corporation”), relating to the 310 Rainbow Boulevard
Proposed Industrial/Small and Medium-Sized Business Assistance Project (the “Project”), the
Corporation hereby adopts the proposed Modified General Project Plan (the “Plan”) for the
Project submitted to this meeting, together with such changes therein as the President or
other proper officers of the Corporation may deem appropriate, a copy of which Plan,
together with such changes, is hereby ordered filed with the records of the Corporation; and
be it further

RESOLVED, that upon written finding of the President or other proper officers of the
Corporation that no substantive negative testimony or comment has been received at the
public hearing held on the Plan, such Plan shall be effective at the conclusion of such hearing,
and that upon such written finding being made, the President or other proper officers of the
Corporation be, and each of them hereby is, authorized to enter into an agreement, for the
purposes, and substantially on the terms and conditions, set forth in the materials presented
to this meeting, including the commitment of Corporation funding in the total amount of
$3,850,000 for the Project, with such changes as the President or other proper officers of the
Corporation may deem appropriate, and be it further

RESOLVED, that the provision of USAN financial assistance is expressly contingent upon: (1)
the approval of the Public Authorities Control Board, if applicable, and (2) receipt of all other
necessary approvals; and be it further

RESOLVED, that the President of the Corporation or other proper officers be, and each of
them hereby is, authorized in the name and on behalf of the Corporation to execute and
deliver any and all documents and to take all related actions as he may in his sole discretion
consider to be necessary or proper to effectuate the foregoing resolutions.
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227 First Street, 70 Floor
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phone: 716.284.2556
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FOR CONSIDERATION

July 8, 2013

TO: The Directors

FROM: - Christopher Schoepflin

SUBJECT: Proposed Industrial/Small and Medium-Sized Busineés

Assistance Project
310 Rainbow Boulevard
Niagara Falls, NY

REQUEST FOR: Proposed Industrial/Small and Medium-Sized -Business
Assistance Project Findings Pursuant to Sections 10 (b), 10 (f)
and 10 (g) of the UDC Act; Adoption of General Project Plan;
Authorization to hold a Public Hearing Under Section 16 of the
UDC Act; Authorization to make a Determination of No
Significant Effect on the Environment; Authorization to waive
the requirement of a Labor Peace Agreement; Authorization
to Enter into an Agreement with the Hamister Group
(“Hamister”) and Authorization to Take Related Actions.

. Project Summary:
(Please see the attached General Project Plan (“GPP”) for a more detailed
description of the Project.)

A. Project Site:

The Project site is located on an approximately 0.88-acre parcel at 310 Rainbow
Boulevard in Niagara Falls, New York. The Project site is bounded by: Michael J.
O’Laughlin Way on the north; Rainbow Boulevard on the east; Old Falls Street on
the south; and a private parking lot for the Hard Rock Café on the west.

The Project site is a major parcel in the heart of the city’s downtown tourist
district and is located in proximity to Niagara Falls State Park, the Conference &
Event Center Niagara Falls, the Seneca Niagara Casino complex, and a number of
other downtown hospitality establishments.

B. Project Description: d

The Project involves providing $2.75 million in assistance toward a $25 million
mixed-use development project. It would result in the development of a
+119,000-square-foot (“SF”), mixed-use infill building. The building would
contain a 114-room, “upscale”-grade hotel (preliminarily anticipated to be a
Hilton Garden Inn®) with a 10,000 SF ballroom facility; 24 market-rate
apartments; and 5,000 SF street-level retail/food-and-beverage uses fronting on
Old Falis Street, with opportunities for additional retail along the Rainbow
Boulevard frontage in the future.



The Hamister Group, Inc. (“Hamister” or “the developer”), is a New York State-
based hotel and health care management company. The developer is currently
undertaking a mixed-use hotel / office / apartment project (i.e., a major rehab of
an existing downtown office tower) in Buffalo, NY and has other hotel holdings in
Pittsburgh, Louisville, Knoxville, and Nashville. The GPP envisions that Hamister
will be directly responsible for the development activities under the Project. The
State funds allocated to the Project, which would reimburse portions of capital
cost items under the Project upon completion, will supplement private funds in
the Project

A financial return analysis of the developer’s Pro Forma indicates that the Project
would not be financially feasible without assistance from USAN. Based on this
analysis, the $2.75 million in USAN assistance toward the $25 million investment
would result in Hamister achieving an operating performance producing an
acceptable Internal Rate of Return (“IRR”) necessary for Hamister to undertake
the Project and ensure its continued success. :

A benefit to the community, the Project would create new jobs and increase bed
tax revenues. The Project would also serve the public as a recreational support
amenity by expanding the City of Niagara Falls’ (the “City”) inventory of quality
hotel rooms; the breadth of choices for food-and-beverage and banquet
facilities; and new residential units to continue to grow the number of year-
round downtown residents. In addition, these goals would be accomplished by
contributing to a dense cluster of activities along Old Falls Street, which would
complement the existing tourism setting in the City by concentrating a mix of
uses and facilities within a definable, pedestrian-oriented “place.” Like other
USAN initiatives to expand the lodging, restaurant, and meeting facilities
downtown, the Project would directly compliment the State’s investment in the
- Conference Center Niagara Falls.

C. Funding Uses and Sources

The table below outlines the proposed uses of funds programmed for the project
and the sources of these funds. The budget for the uses of funds was derived
from cost/pro-forma estimates submitted by Hamister as part of the Project
negotiations. The sources of funds include $2.75 million in USAN/City MOU
funds pursuant to the 2009 Memorandum of Understanding (“MOU”) between
USAN and the City to support economic development projects in the USAN
Development District. No USAN corporate funds would be used to fund the
Project.



Table 1 - Uses & Sources of Funds
Funding Uses '

Land Costs $100,000
Legal Fees $60,000
Architectural/Engineering Services (including Contingencies) $863,777
Other Soft Costs $3,165,428

Hard Construction Costs (including Contingencies)

$20,292,089

Financing Costs - $837,083
GRAND TOTAL $25,318,377
Anticipated Funding Sources
Owner’s Private Financing and Equity (Hamister) $22,568,377
USAN Funds $2,750,000
GRAND TOTAL $25,318,377
D. Tentative Project Timeline: _
= Public Hearing on GPP ' A July 2013
= Review by Public Authorities Control Board  August. 2013
®  Execute Development Agreement August 2013
= Final Design/Approvals for Project April-October 2013
Start of Construction November 2013
®=  Completion of Construction : Septembe-r 2015
®  Certificate of Occupancy - October 2015

®  Final Transfer of Land to Hamister Group  Oct./Nov. 2015

E. Development Agreement:

Hamister, together with USAN and the City, would enter into a development
agreement which would govern all aspects of the proposed Project’s
implementation. The primary terms of the development agreement would
require the developer to finance, design, construct and operate a mixed use
facility in accordance with Section V(A) of the GPP. The developer would be
required to pay the City $100,000 to purchase the land. As part of the
agreement, USAN would provide funding for the project in an amount not to
exceed $2.75 million. In the event that the City’s existing license on this site
cannot be effectively terminated by the City, such that the City cannot
deliver title to the developer sufficient to allow the project to be
constructed in accordance with the terms of the development agreement,
USAN will be required to reimburse the developer’s actual, documented
design costs up to an amount not to exceed $780,000.



F. Developer Selection Process:

- Selection of the developer for the Project was conducted through a
competitive procurement process. USAN and the City launched a request
for proposals (“RFP”) on October 5, 2011 for redevelopment of the site.
Seven proposals were received on December 9, 2011. A Selection
Committee was formed consisting of USAN, ESD and City staff. Upon review
of the proposals, the Selection Committee selected or “shortlisted” five
developer teams and conducted interviews on January 18, 2012. Teams that
were determined to best achieve the objectives as stated in the RFP were
ranked order as follows:

Maix Score’
Rank | Developer Team | 600
1. | Hamister Group 529
2. | Uniland Development 470
3. | DHD Ventures 448
4, | Eastern Hospitality Advisors 410
5.'| LMK Realty Associates 233

Hamister was recommended by the Selection Committee and approved as
~ the preferred developer by the Niagara Falls City Council on February 22,
2012,

Pursuant to State Finance Law Section 139-j and 139-k and ESD’s policy
related thereto, staff has (a) considered the ability of Hamister to perform
- the services as set forth in these materials, and (b) consulted the list of

offerers determined to be non-responsible bidders and debarred offerers
maintained by the New York State Office of General Services. Based on the
foregoing, staff finds Hamister to be responsible.

II. Statutory Basis:

In accordance with the UDC Act, the Corporation is making Industrial/Small and
Medium-Sized Business Assistance Project Findings. Corporation staff has .
reviewed the required findings and determined that there is an adequate basis

for the making of the findings. The specific findings, and the basis for such

findings, are set forth in the General Project Plan.

fil. Environmental Review:

Empire State Development (“ESD”)/USAN, as lead agency, has completed an
environmental review of the proposed Project, pursuant to the requirements of
the State Environmental Quality Review Act (“SEQRA”) and the implementing
regulations of the New York State Department of Environmental Conservation.
This review,. which was coordinated with the involved agencies due to the
Project’s Type | classification, found that the proposed project would not result
in significant adverse impacts on the environment. Therefore, the Directors are




recommended to make a Determination of No Significant Effect on the
Environment.

IV. Labor Peace Agreement

Public Authorities Law Section 2879-b prohibits public authorities from providing
financing for any project that includes, as a principal function, a hotel with more
than fifteen employees unless a labor peace agreement (“LPA”) is entered into
with a labor organization representing hotel employees in the state, for a period
of at least five years. An LPA is an agreement between the project developer (or
its contractors) and a labor organization prohibiting the labor organization and
its members from engaging in labor activities that disrupt the hotel’s
operations. The statute also provides that LPA requirement can be waived if the
authority determines that the project would not be able to go forward with an
LPA or the costs of the project to the authority would be substantially increased
by such a requirement. ‘

Hamister has requested a waiver from the LPA requirement because the
increased costs associated with an LPA would make the project infeasible.

Review of the developer’s operations and financial statements indicates that the

effect of an LPA on the project would be an increase in wage labor and benefits

by more than 40%. Hamister has advised USAN that absent a waiver, the project

will not proceed. Staff has reviewed the developer’s financial analyses and

operating pro forma and agrees that the project would be rendered infeasible if

an LPA were to be required due to the increased costs associated with its

implementation.  Staff therefore recommends that USAN waive the LPA

requirement for this project.

V. Non-Discrimination and Contractor & Supplier Diversity:

ESD/USAN’s Non-Discrimination and Contractor & Supplier Diversity policies will
apply to this Project. Hamister shall be required to: (i) include minorities and
women in any job opportunities created, (ii) solicit and utilize Minority and
Women Business Enterprises (“MWBEs”) for any contractual opportunities
generated in connection with the Project and (iii) use Good Faith Efforts
{pursuant to 5 NYCRR §142.8) to achieve an overall MWBE Participation Goal of
30% related to the total value of USAN’s funding. The aforementioned goal
includes a Minority Business Enterprise (“MBE”) Participation Goal of 18% and a
Women Business Enterprise (“WBE”) Participation Goal of 12%, related to the
total value of USA Niagara’s funding.

VI. Reguested Actions:

The Directors are requested to: a) adopt Industrial/Small and Medium-Sized
Business Assistance Project findings pursuant to Sections 10 (b), 10 (f) and 10 (g)
of the UDC Act; b) adopt the General Project Plan; c) authorize a public hearing
as reduired under Section 16 of the UDC Act; d) authorize USAN to make a
~ Determination of No Significant Effect on the Environment; €} waive the
requirement of a Labor Peace Agreement; f) authorize USAN to enter into an




agreement with Hamister for the development of the Project; g) authorize the
commitment of funds in the total amount of $2,750,000 for the Project; and h)
authorize the taking of all actions related to the foregoing.

Attachments:

Resolution
General Project Plan



July 8, 2013

310 Rainbow Boulevard Proposed Industrial/Small and Medium-Sized Business Assistance
Project — Land Use Improvement Project Findings Pursuant to Sections 10 (b), 10( f) and 10 (g)
of the UDC Act; Adoption of General Project Plan; Authorization to hold a Public Hearing
Under Section 16 of the UDC Act; Authorization to make a Determination of No Significant
Effect on the Environment; Authorization to waive the-requirement of a Labor Peace
Agreement; Authorization to Enter into an Agreement with the Hamister Group; and
Authorization to Take Related Actions.

BE IT RESOLVED, that on the basis of the materials presented to this meeting (the
“Materials”), a copy of which is hereby ordered filed with the records of the USA Niagara
Development Corporation (the “Corporation”), relating to the 310 Rainbow Boulevard
Proposed Industrial/Small and Medium-Sized Business Assistance Project (the “Project”), the
Corporation hereby makes the requisite findings pursuant to Sections 10 (b) and 10 (f) of the
New York State Urban Development Corporation Act, as amended (the “Act”); and be it
further

RESOLVED, that on the basis of the Materials which indicate that no families or individuals
reside in nor are to be displaced from the Project area, the Corporation hereby finds that the
requirements of Section 10 (g) of the Act are satisfied; and be it further

RESOLVED, that the Corporation does hereby adopt, subject to the requirements of Section
16(2) of the Act, the proposed General Project Plan (the “Plan”) for the Project submitted to
this meeting, together with such changes therein as the President or other proper officers of
the Corporation may deem appropriate, a copy of which Plan, together with such changes, is
hereby ordered filed with the records of the Corporation; and be it further

RESOLVED, that upon written finding of the President or other proper officers of the
Corporation that no substantive negative testimony or comment has been received at the
public hearing held on the Plan, such Plan shall be effective at the conclusion of such hearing,
and that upon such written finding being made, the President or other proper officers of the
Corporation be, and each of them hereby is, authorized to enter into an agreement, for the
purposes, and substantially on the terms and conditions, set forth in the matetials presented
to this meeting, including the commitment of Corporation funding in the total amount of
$2,750,000 for the Project, with such changes as the President or other proper officers of the
Corporation may deem appropriate, and be it further

RESOLVED, that the Directors make a Determination of No Significant Effect on the
Environment, in accordance with the terms and conditions set forth in the materials
presented to the Directors at this meeting; and be it further '

RESOLVED, that based on the materials presented at this meeting, the Corporation héreby
finds, pursuant to New York State Public Authorities Law Section 2879-b, that the project
would not be able to go forward if a labor peace agreement were required and hereby waives
such requirement in connection with the project; and be it further -



RESOLVED, that the provision of USAN financial assistanc'e is expressly contingent upon: (1)
the approval of the Public Authorities Control Board, if applicable, and (2) receipt of all other
necessary approvals; and be it further

RESOLVED, that the President of the Corporation or other proper officers be, and each of
them hereby is, authorized in the name and on behalf of the Corporation to execute and
deliver any and all documents and to take all related actions as he may in his sole discretion
consider to be necessary or proper to effectuate the foregoing resolutions.
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222 First Street, 79 Floor
Miagara Falls, MY 14303
phone: 7162842556
fax: 716.284.2917
wiww.Usaniagara.com

General Project Plan

310 Rainbow Boulevard
Niagara Falls, New York

industrial/Small and Medium-Sized Business Assistance Project

Adopted: July 8, 2013

I Introduction

‘The USA Niagara Development Corporation (“USAN”), a subsidiary of the New

York State Urban Development Corporation d/b/a the Empire State
Development (“ESD”), proposes the undertaking of the 310 Rainbow Boulevard
Industrial/Small and Medium-Sized Business Assistance Project (the “Project”)
in the City of Nlagara Falls, Niagara County, New York. :

~ The Project involves providing $2.75 million in assistance to a private company to

facilitate a $25 million mixed-use development on a highly-visible, 0.88-acre land
parcel along Old Falls Street. it would result in the development of a +119,000-
square-foot (“SF”), building containing hotel, ballroom, residential, and ground-
level food-and-beverage and or retail operations open to the general public.

The parcel comprising the Project site is currently largely vacant except for
accessory features from the former “Flight of Angels” balloon ride, which ceased
operations in 2009. In the summer of 2010-2011, a temporary use consisting of
rides/amusements, tour operations, and surface parking occupied the parcel.
The lot continued to be used for commercial parking absent the amusement
rides in the summer of 2012.

The applicant for the Project is the Hamister Group (“Hamister” or “the
developer”), a New York State-based hotel and health care management
company. The company is currently undertaking a mixed-use
hotel/office/apartment project (i.e., a major rehab of an existing downtown
office tower).in Buffalo, NY and has other hotel holdings in Pittsburgh, Louisville,
Knoxville, and Nashville.

As the ESD subsidiary with a mission to facilitate revitalization of the tourism
industry in downtown Niagara Falls, NY, USAN is adopting this General Project
Plan (“GPP”) in accordance with the New York State Urban Development
Corporation {“UDC”) Act, which permits ESD and its subsidiaries to undertake
activities in furtherance of “Industrial” and “Small-/Medium-Sized Business
Assistance” projects in areas in need of redevelopment, particularly those in
danger of becoming substandard or blighted.



The Project, which is consistent with the 2009 City of Niagara Falls Comprehensive Plan, City
Zoning requirements, and USAN policies for new development to support its tourism base,
would include actions in furtherance of tourist industry and small-/medium-sized business
goals. Support for these findings is discussed herein. -

R Project Location

The Project site is located on an approximately 0.88-acre parcel at 310 Rainbow Boulevard
(Section, Block and Lot No. 158.12-1-4.11) in Niagara Falls, New York (see Figure 1). The
Project site is bounded by:

e Michael J. O’Laughlm Way on the north;

e Rainbow Boulevard on the east;

e Old Falls Street on the south; and .

e A private parking lot for the Hard Rock Café on the west.

The 'Project site is a major parcel in the heart of the city’s downtown tourist district and is
located in proximity to Niagara Falls State Park, the Conference & Event Center Niagara Falls,
the Seneca Niagara Casino complex, and a number of other downtown hospitality

establishments.

.  Background

In November 2011, under the terms of agreements to fund/develop Niagara County
Community College’s (“NCCC’s”) Niagara Falls Culinary Institute, the property at 310
Rainbow Boulevard was turned over to the City of Niagara Falls for new development and
USAN was given the exclusive rights to solicit developers/projects at that property on behalf
of the City.

In December 2011, USAN and the City issued a competitive Request for Proposals (“RFP”) for
the property at 310 Rainbow Boulevard. After reviewing seven responses to the RFP,
Hamister was selected as the preferred Project developer. It was determined that the
Hamister proposal would best meet the RFP objectives by creating a high-density mix of
quality hotel, residential, and retail uses with a focus on active ground-level development
that would contribute to visitor and resident offerings along Old Falis Street.

Since its inception, USAN has been advancing a policy direction to facilitate investment in
improving the hotel inventory in downtown Niagara Falls, with notable projects including
the Giacomo Hotel and Residences, Crowne Plaza, and Red Coach Inn, as well as ongoing
efforts at upgrading six (6) other downtown properties. A USAN-commissioned assessment
by HVS Consulting and Valuation Services (“HVS”) found that Niagara Falls still has an
inordinate proportion of its hotel inventory in the economy and independent® categories,
which tended to impose intense price competition to the market. In turn, the lack of a large

' The city’s independent hotels are also largely in the economy category, with propert:es tike the Giacomo and
Red Coach Inn as key exceptions.



block of quality hotel rooms has served as an impediment for the USAN-owned Conference
Center Niagara Falls from attracting larger meetings and conventions. HVS’s analysis
recognizes a series of obstacles here, similar to other like-sized cities, in realizing an
upgrading of its lodging inventory, the most significant being access to financing.

To bridge these risks, HVS recommend a series of development incentives that allow for
increased leverage in financing new hotel developments—particularly those as part of
mixed-use developments that would contribute to a dense cluster of activity on Old Falls
Street. HVS stated that this is a particularly feasible public investment method in Niagara
Falls, NY, since unlike many other American cities, converting a greater percentage of city’s
eight million annual visitors to overnight stays would progressively contribute to a number
of positive economic impacts.

. Project Objective
The Project aims to realize a new mixed-use infill development on the property at 310
Rainbow Boulevard, which would significantly reverse the current substandard condition of
this important land parcel along one of the City’s most visible streets. In achieving this
objective, the Project would serve.a strong public need and result in economic benefits to
.the local community, by:

= Expanding the downtown Niagara Falls inventory of quality lodging products;
= Adding new street-level food-and-beverage offerings along Old Falls Street;

= Realizing new ballroom facilities that would complement/supplement the operations
and capture potential of the Conference Center Niagara Falls;

®  Contribute to the City capturing a greater percentage of overnight patrons with
relatively-higher disposable income, thus increasing the potential for expanded
economic activity downtown; and

Generate important new market-rate residential units, which will continue to advance a
-permanent resident base downtown to progressively help stem seasonality of its activity
levels. .

V. Project Description

A. Overview

This GPP envisions that Hamister will be directly responsible for the development activities
under the Project. The State funds allocated to the Project, which would reimburse portions
of capital cost items under thé Project upon completion, will supplement private funds in
the Project. : ‘

Specifically, the Project would involve the construction and operation of a £119,000- SF,
mixed-use infill building at the property (See Figures 2 and 3). The building would contain a



114-room, “upscale”-grade” hotel (preliminarily anticipated to be a Hilton Garden Inn®) with
a 10,000-SF ballroom facility; 24 market-rate apartments; and 5,000 SF street-level
retail/food-and-beverage uses fronting on Old Falls Street, with opportunities for additional
retail along the Rainbow Boulevard frontage in the future.

Parking for the development would be secured by Hamister in the City Parking Ramp. In
addition, Hamister proposes the option of constructing—as part of the Project and at its
own cost—a pedestrian bridge over Rainbow Boulevard connecting to the third level of the
City Parking Ramp. This would be subject to approval by the Niagara Falls City Council.

The Project would be developed in accordance with USAN’s Urban Design Standards, which
involve a series of guidelines involving incorporation of active, publicly-accessible ground
level uses (e.g., retail, food-and-beverage facilities, etc.), and architectural components that
facilitate visual interest (e.g., quality materials, articulation of facade elements, signage,
etc.), while still permitting a wide range of architectural expressions/styles.

B. Incentive Amount

A financial return analysis of the developer’s Pro Forma indicates that the Project would not
be financially feasible without assistance from USAN. Based on this analysis, the $2.75
million in USAN assistance toward the $25 million investment would result in Hamister
achieving an operating performance producing an acceptable Internal Rate of Return (“IRR”)
_.necessary for Hamister to undertake the Project and ensure its continued success.

C. Development Agreement

Hamister, together with USAN and the City of Niagara Falls, would enter into a
development agreement which would govern all aspects of the proposed Project’s
implementation. The primary terms of the development agreement would require the
developer to finance, design, construct and operate a mixed use facility in accordance
with Section V(A) referenced above. The developer would be required to pay the City
$100,000 to purchase the land. As part of the agreement, USAN would provide funding
for the project in an amount not to exceed $2.75 million. In the event that the City
cannot deliver title to the developer sufficient to allow the project to be constructed in
accordance with the terms of the development agreement, USAN will be required to
reimburse the developer’s actual, documented design costs up to an amount not to
exceed $780,000. '

% The hotel industry classifies various lodging brands (or “flags”) in grades ranging from the highest level of
“luxury” (e.g., iconic brands such as Ritz Carlton®), then progressively lower to “upper-upscale” (e.g., full-
service Sheraton®, Hyatt Regency®, or Hilton®); “upscale” {e.g., Crowne Plaza® Courtyard by Marriott®,
Doubletree®, Hilton Garden Inn®, etc.); “upper-midscale” (Fairfield Inn®, Hampton Inn®, Holiday Inn®, etc.);
“midscale” {Howard Johnson®, Quality Inn®, etc.); and finally, “economy” {e.g., Days Inn®, Econolodge®,
Rodeway inn®). Independent hotels may be of any grade.



D." Tentative Project Timeline

= Public Hearing on GPP - July 2013
= Review by Public Authorities
Control Board August 2013
-®  Execute Development'Agreement \ August 2013
% Final Design/Approvals for Project April-October 2013
®  Start of Construction November 2013
Completion of Construction : September 2015
= Certificate of Occupancy ’ October 2015

= Final Transfer of Land to Hamister Group Oct./Noy; 2015

VI.  Project Funding ,

Table 1 outlines the proposed uses of funds programmed for the project and the sources of
these funds. The budget for the uses qf funds was derived from cost/pro-forma estimates
submitted by Hamister as part of the Project negotiations.

The source of funds is USAN/City MOU funds pursuant to the 2009 Memorandum of
Understanding (“MOU") between USAN and the City of Niagara Falls to support economic
development projects in the USAN Development District. No USAN corporate funds would
be used to fund the Project.

Table 1 — Uses & Sources of Funds

Funding Uses
Land Costs ' $ 100,000
Legal Fees . , - $60,000
Architectural/Engineering Services (including Contingencies) $ 863,777
Other Soft Costs | . $3,165,428
Hard Construction Costs (including Contingencies) $ 20,292,089
Financing Costs ‘ $837,083
GRAND TOTAL §25,318,377

Anticipated Funding Sources
Owner’s Private Financing and Equity (Hamister) ' S 22,568,377

USAN Funds ‘ $ 2,750,000
GRAND TOTAL $25,318,377




Vil.  Economic Impact '

The Project would serve the public as a recreational support amenity by expanding the City’s
inventory of quality hotel rooms; the breadth of choices for food-and-beverage and banquet
facilities; and new residential units to continue to grow the number of year-round
downtown residents. In addition, these goals would be accomplished by contributing to a
dense cluster of activities along Old Falls Street, which would complement the existing
tourism setting in the City by concentrating a mix of uses and facilities within a definable,
pedestrian-oriented “place.” Like other USAN initiatives to expand the lodging, restaurant,
and meeting facilities downtown, the Project would also directly compliment the State’s
investment in the Conference Center Niagara Falls.

‘In terms of visitor perceptions, together with the State’s investment in the first phase of
work to transform the former Rainbow Centre Mall/City Parking Ramp, involving the recent
. opening of the Niagara Falls Culinary Institute, the Project will significantly improve the
visual quality along a major downtown corridor and would result in a prominent new feature
in the City’s skyline view. While not quantifiable, such improvements often shape initial
impressions of an urban area and decisions on whether it is viewed as a safe and desirable
place to visit.

ESD performed an economic analysis of the Project and has projected that it is estimated
that it would have the following beneficial economic impacts over a ten-year period:

= Construction activity will generate an estimated total of 324 person years of
employment {direct, indirect, and induced).

= - Permanent operations will generate 71 net new on-site jobs with an average salary of
$24,500.

= PBased upon ESD’s regional economic impact model, economic activity by the 71
employees will also generate an additional 21 jobs in the region over the ten-year
evaluation period. ’

= Direct and indirect fiscal benefits during the ten-year evaluation period (i.e., taxes on
personal incomes from project direct/indirect employment, corporate and business
incomes, excise and user taxes, property taxes, and other taxes) is estimated to total
$11.7 million.

= Total impact on economic activity related to the Project in the region is estimated to be
$39.528 million (direct, indirect and induced) over the ten-year evaluation period.

Vill.  Statutory Basis
A. Industrial Project Findings — UDC Act Section 10(b):

Based on the information set forth in this GPP and other due investigation conducted by
USAN, USAN hereby affirms the UDC Act Industrial Project findings as follows:



1. That the area in which the project is to be located is a substandard or insanitary area, or
is in danger of becoming a substandard or insanitary area, wherein there exists a
condition of substantial and persistent unemployment or underemployment.

The Project site is an underutilized parcel that detracts value from surrounding uses on Old
Falls Street, and has the potential of becoming further substandard if actions are not taken
to facilitate new investment there. In turn, the City as a whole has experienced chronically
high jobless rates. Significant new infill development on the Project site has the potential—
together with other recent projects—to begin to establish a cluster of uses that would re-
establish Old Falls Street’s economic importance as a “place” of tourism-related activities,
which would also directly and indirectly create new employment opportunities.

2. Thot the acquisition or construction and operation of such project will prevent, eliminate
or reduce unemployment or underemployment in such area.

The Project would represent a major infill development to continue efforts to grow tourism-
related economic activity downtown. It is projected to create 324 direct, indirect, and
induced jobs as a result of its construction and 92 direct, indirect, and induced jobs as part
of its operations over a ten-year period.

3. That such project shall consist of a building or buildings, which are suitable for
manufacturing, warehousing or research or other industrial, business or commercial

purposes.

The Project will consist of a major, mixed-use development cohsisting of a combination of -
commercial uses that would further expand the tourism industry in downtown Niagara Falls.

4. That adequate provision has been, or will be made for the payment of the cost of the
acquisition, construction, operation, maintenance and upkeep of such project.

The Project developer has submitted a pro-forma and budget for the Project that has been
confirmed by ESD/USAN to be sufficient in providing funds to acquire the site from the City,
. to construct the new development, and to operate/maintain it in a reasonable manner.

5. That the acquisition and construction, proposed leasing, operation and use of such
project will aid in the development, growth and prosperity of the state and the area in
which such project is located.

S

The Project will provide a significant contribution to establishing a dense cluster of tourism-
related uses along the Old Falls Street corridor, which is a primary public policy goal of USAN.
to aid in the revitalization of the tourism industry in the City of Niagara Falls.

B. Small and Medium-Sized Business Assistance Project Findings — UDC Act Section
10(f): :



Based on the information set forth in this GPP and other due investigation conducted by
USAN, USAN hereby affirms the UDC Act Small and Medium-Sized Business Assistance
Project findings as follows:

1. That the area in which the project will be located is a substandard or insanitary area, or is
in danger of becoming a substandard or insanitary area, wherein there exists a condition
of substantial and persistent unemployment or underemployment.

See ltem'A. 1 above.

2. That the project demonstrates market, management and financial feasibility and has a
clear likelihood of success;

USAN’s market research confirms sufficient demand in the local market to support the
Project and the Hamister Group has submitted information demonstrating its financial
capability to undertake the effort. Hamister’s pro-forma uses reasonable assumptions
confirmed by USAN/ESD to demonstrate a clear likelihood for the Project’s success.

3. That the firm provides at least a ten percent equity contribution and such contrlbutlon is
not.derived from other governmenta/ sources.

The Project budget includes a minimum of ten percent equity participation by the Hamister
Group that is not derived from other governmental sources.

4. That the requested financial assistance is not available from other public or private
financing sources on terms compatible with the successful completion of the project.

The requested amount of financial assistance is reasonable and necessary to support the
completion of the Project and as documented in market analyses conducted by USAN, would
not be readily available from other public or private financial sources.

5. That the project will. not result in ‘the relocation of any industrial firm from one
municipality within the state to another municipality, except under one of the following
conditions: (i} when an industrial firm is relocating within a municipality with a
population of at least one million where the governing body of such municipality
approves such relocation; or (ii) the corporation notifies each- municipality from which
such industrial firm will be relocated and each municipality agrees to such relocation.

Insofar as the project is a new—rather than relocated—development, it would not involve
the relocation of any firm from another municipality in the state.

6. That the project is not for the purpose of refinancing any portion of the toi‘al profect cost
or other eXIstmg loans or debts of the project sponsor or owner.

The Project, and particularly USAN assistance for it, does not involve refinancing of any
existing loans or debts for this or any other property or holding of the developer.



C. Displacement Fﬁhdﬁngs — UDC Act Section 10(g)

No residential or business relocation is required because no families, individuals, or
businesses would be displaced at the Project site.

X, Labor Peace Agreements .

Public Authorities Law Section 2879-b prohibits public authorities from providing financing
for any project that includes, as a principal function, a hotel with more than fifteen
employees unless a labor peace agreement (“LPA”) is entered into with a labor organization
representing hotel employees in the state, for a period of at least five years. An LPA is an
agreement between the project developer (or its contractors) and a labor organization
prohibiting the labor organization and its members from engaging in labor activities that
- disrupt the hotel’s operations. The statute also provides that LPA requirement can be
waived if the authority determines that the project would not be able to go forward with an
LPA or the costs of the project to the authority would be substantially increased by such a
requirement. Hamister will be required to comply with the LPA requirement as a condition
to receiving financial assistance from USAN.

X. Environmental Review

ESD/USAN, as lead agency, has completed an environmental review of the proposed Project, -
pursuant to the requirements of the State Environmental Quality Review Act (“SEQRA”) and
the implementing regulations of the New York State Department of Environmental
Conservation. This review, which was coordinated with the involved agencies due to the
Project’s Type | classification, found that the proposed project would not result in significant
adverse impacts on the environment. Therefore, the Directors are recommended to make a
Determination of No Significant Effect on the Environment.

Xl. "~ Non-Discrimination and Contractor & Supplier Diversity

USAN'’s Non-Discrimination and Contractor & Supplier Diversity policies will apply to this
Project. Hamister shall be required to: (i) include minorities and women in any job
opportunities created, (ii) solicit and utilize Minority and Women Business Enterprises’
(“MWBEs”) for any contractual opportunities generated in connection with the Project and
(iii) use Good Faith Efforts (pursuant to 5 NYCRR §142.8) to achieve an overall MWBE
Participation Goal of 30% related to the total value of USAN’s funding. The aforementioned
goal includes a Minority Business Enterprise (“MBE”) Participation Goal of 18% and a
Women Business Enterprise (“WBE”) Participation Goal of 12%, related to the total value of
USA Niagara’s furiding.

Xil.  Conclusion ,
This proposed Industrial/Small and Medium Sized Business Assistance Project will result in
major new infill development along Old Falls Street in downtown Niagara Falls. In doing so,
it would contribute to creating a dense cluster of activity in the core of the downtown
district and realize a significant expansion of the City’s inventory of quality lodging facilities,
food and beverage and retail offerings, and downtown housing. This will contribute to



municipal needs by further supporting revitalization of the downtown district and expanding
economic activity in the City’s tourism industry.

Figures
Figure 1: Site Location Map

Figure 2: Preliminary Site Plan
Figure 3: Selected Renderings of Proposed Project
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AttachmentB
USA Niagara vDevelopment Corporation

310 Rainbow Boulevard
Industrial/Small and Medium-Sized Business Assistance Project
Niagara Falls, New York

May 2015 Modified General Project Plan

(Original General Project Plan adopted July 8, 2013)

The USA Niagara Development Corporation (“USAN”), a subsidiary of the New York State Urban
Development Corporation d/b/a Empire State Development (“ESD”), adopted a General Project
Plan (“GPP”) on July 8, 2013 to undertake the 310 Rainbow Boulevard Industrial/Small and
Medium-Sized Business Assistance Project (the “Project”) in the City of Niagara Falls, Niagara
County, New York. :

Except as noted below, the GPP remains unmodified and in full force and effect. The
amendment is as follows:

1. In Section | Introduction, delete the second paragraph beginning with “The
Project involves...” and replace with:

The Project involves providing $3.85 million in assistance to a private company to facilitate a
$35 million mixed-use development on a highly-visible, 0.88-acre land parcel along Old Falls
Street. It would result in the development of a £111,629-square-foot (“SF”), building containing
hotel, ballroom and ground-level food-and-beverage and or retail operations open to the
general public.

2. In Section IV Project Objection, delete the fifth bullet beginning with “Generate
important...”

3. In Section V Project Description, delete the entire section and replace with the
following:

A.  Project Overview

This Modified General Project Plan (“MGPP”) envisions the Hamister Group (“Hamister” or
“the developer”) will be directly responsible for the development activities under the Project.
The State funds allocated to the Project will supplement private funds in the Project.

Specifically, the Project would involve the construction and operation of a +111,629-square foot
{(“SF”) building at the property (See Figures 2 and 3). The building would contain: '



= An “upscale”’-grade, 128-room Hyatt Place® Hotel (up from 114-room assumed-Hilton
Garden® in July 2013);

= A 16,797 SF ballroom/meeting facility on the upper floors of the building (up from
10,000 SF in July 2013); and

= Street-level retail/food-and-beverage establishments totaling 6,810 SF of space (up from
5,000 SF in July 2013).

Parking for the development will be secured by Hamister in the City Parking Ramp and the
proposed building will include a porte-cochere along O’Laughlin Drive to allow for drop off,
check-in and valet services.

The Project would be developed in accordance with USAN’s Urban Design Standards, which
involve a series of guidelines involving incorporation of active, publicly-accessible ground level
uses (e.g., retail, food-and-beverage facilities, etc.), and architectural components that facilitate
visual interest (e.g., quality materials, articulation of facade elements, signage, etc.), while still
permitting a wide range of architectural expressions/styles.

B. Incentive Amount

A financial return analysis of the developer’s Pro Forma indicates that the Project would not be
financially feasible without assistance from USAN. Based on this analysis, the $3.85 million in
State assistance toward the $35 million investment would result in Hamister achieving an
operating performance producing an acceptable Internal Rate of Return (“IRR”) necessary for
Hamister to undertake the Project and ensure its continued success.

C. Development Agreement

Hamister, together with USAN and the City of Niagara Falls, would enter into an amendment to
the development agreement which would govern all aspects of the proposed Project’s
implementation. The primary terms of the development agreement would require the
developer to finance, design, construct and operate a mixed use facility in accordance with
Section V(A) referenced above. The developer would be required to pay the City $100,000 to
purchase the land. As part of the agreement, USAN would provide funding for the project in an
amount not to exceed $3.85 million. In the event that the City cannot deliver title to the
developer sufficient to allow the project to be constructed in accordance with the terms of the
development agreement, USAN will be required to reimburse the developer’s actual,
documented design costs up to an amount not to exceed $780,000.

D. Project Timeline

= Public Hearing on MGPP June 2015
=  MGPP Review by Public Authorities
Control Board June 2015



= Building permits issued for Project
n Property Closing on Project Site

= Start of Construction

* Completion of Construction

= Certificate of Occupancy

4, Project Funding

June 2015

July 2015

July 2015
September 2016
October 2016

Table 1 outlines the proposed uses of funds programmed for the project and the sources of
these funds. The source of funds is USAN/City of Niagara Falls MOU funds pursuant to the 2009
Memorandum of Understanding (“MOU”) between USAN and the City of Niagara Falls to
support economic development projects in the USAN Development District, and Buffalo
Regional Innovation Cluster appropriation authorized pursuant to the 2014-15 State budget. No

USAN corporate funds would be used to fund the Project.

Table 1
Uses & Sources of Funds

Land Costs $100,000
Other land costs (legal, insurance, etc.) $75,000
Soft Costs ' $2,856,449
Financing Costs $1,458,418
Construction / FF&E Costs $31,535,648
Owners Contingencies $2,296,984

GRAND TOTAL 38,322,499

Owner’s Private Financing and Equity (Hamister) 34,472,499
USAN: Initial Grant (Approved July 8, 2013) 2,750,000
Supplemental Grant 1,100,000
GRAND TOTAL 38,332,499
5. In Section V Project Description, in the fourth line, delete “, and downtown
housing”.
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Attachment C
USA Niagara Development Corporation

310 Rainbow Boulevard
Industrial/Small and Medium-Sized Business Assistance Project
’ Niagara Falls, New York

Modified General Project Plan (Revised)

(Original General Project Plan adopted July 8, 2013)
(Modified General Project Plan adopted May 22, 2015)

The USA Niagara Development Corporation (“USAN”), a subsidiary of the New York State Urban
Development Corporation d/b/a Empire State Development (“ESD”), adopted a General Project
Plan (“GPP”) on July 8, 2013 to undertake the 310 Rainbow Boulevard Industrial/Small and
Medium-Sized Business Assistance Project (the “Project”) in the City of Niagara Falls, Niagara
County, New York. On May 22, 2015, USAN adopted a Modified Project Plan (“MGPP”) for the
Project and authorized an additional $1.1 million for the Project.

Except as noted below, the MGPP remains unmodified and in full force and effect. The
amendment is as follows:

1. In Section | Introduction of the GPP, delete the second paragraph beginning with “The
Project involves...” and replace with:

The Project involves providing $4.85 million in assistance to a private company to facilitate a
$34.4 million mixed-use development on a highly-visible, 0.88-acre land parcel along Old Falls
Street. It would result in the development of a £111,629-square-foot (“SF”), building containing
hotel, ballroom and ground-level food-and-beverage and or retail operations open to the
general public.

2. In Section V Project Description, update the following sections with the following:
B. Incentive Amount

A financial return analysis of the developer’s Pro Forma indicates that the Project would not be
financially feasible without assistance from USAN. Based on this analysis, the $4.85 million in
State assistance toward the $34.4 million investment would result in Hamister achieving an
operating performance producing an acceptable Internal Rate of Return (“IRR”) necessary for
Hamister to undertake the Project and ensure its continued success.



D. Project Timeline

= Public Hearing on MGPP (Revised) September 2016
®»  MGPP (Revised) Review by Public Authorities

Control Board October 2016
» Building permits issued for Project | June 2016
= Start of Construction June 2016
= Completion of Construction September 2017
s Certificate of Occupancy Octdber 2017

3. Project Funding ‘

Table 1 outlines the proposed uses of funds programmed for the project and the sources of
these funds. The source of funds is USAN/City of Niagara Falls MOU funds pursuant to the 2009
Memorandum of Understanding (“MOU”) between USAN and the City of Niagara Falls to
support economic development projects in the USAN Development District, and Buffalo
Regional Innovation Cluster appropriation authorized pursuant to the 2015 and 2017 FY State
Budgets. USAN Corporate funds will not be used for any portion of the project.

Table 1
Uses & Sources of Funds

Land Costs $100,000
Other land costs (legal, insurance, etc.) $75,000
Construction Costs $26,860,881
Furniture, Fixtures & Equipment Costs $2,654,061
Soft Costs / Other Costs ‘ $4,756,259

GRAND TOTAL $34,446,201

Owner’s Private Financing and Equity (Hamister)  $29,596,201
USAN Initial Grants {approved 2013, 2015) $3,850,000
Supplemental Grant $1,000,000

GRAND TOTAL $34,446,201
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NEW YORK | JSA Niagara
OPPORTUNITY. Development

Corporation

A Subsidiary of Empire State Development

FOR CONSIDERATION

August 23, 2016

TO: The Directors

FROM: Christopher Schoepflin

SUBJECT: 444 Third Street Retail Renovation Project — USA Niagara Development
Corporation (“USAN”) Development District Grant Program

REQUEST FOR: Authorization to Approve a Grant; Make a Determination of No
Significant Effect on the Environment; and Authorization to Take Related
Actions

l. Project Background:

A. Project Description

Cataract Real Estate Inc., describes the 444 Third Street Retail Renovation Project (the
“Project”) as a $500,325 renovation to a currently vacant 3,840 square foot one-story building
on Third Street in downtown Niagara Falls, NY. Renovations will create retail space for a locally
owned “Power City Eatery”. The Project includes acquisition of adjacent property at 440 Third
Street, razing of the residential structure on that property, and replacement with an outdoor
patio/forecourt for dining.

Power City Eatery (“PCE”) will be the retail operator for the Project. PCE is a newly established
for profit independent coffee shop and food market. The goal of PCE is to create a business that
will bring a much-needed coffee, food, and market experience to the Niagara Falls area. PCE’s
objective is to provide a comforting place where cultures combine in a setting that is inviting
and relaxing. With PCE’s broad target market and the sectionalized layout of its building, PCE
will be able to draw a wide array of customers and provide them with various seating areas,
each with a unique feel. Currently, there are no non-franchised locally-owned independent
coffee shops in downtown Niagara Falls. Power City Eatery seeks to combine the need for a
local independent coffee shop, small market, and deli/sandwich shop.

Cataract Real Estate Inc. accepted an Incentive Proposal from USAN on March 3, 2016. PCE
recently opened for business and expects to complete the 440 Third Street component of the
Project by October 2016.

USA Niagara Development Corporation
222 First Street, 7th Floor, Niagara Falls, NY 14303
www.esd.ny.gov



B. Project Summary

Grantee: Cataract Real Estate Inc.
Mr. Michael F. Lewis
Owner

Cataract Real Estate Inc.
444 Third Street
Niagara Falls, NY 14301
Phone: (716) 479-7366

Contact:

Email: mflewis524@roadrunner.com

Project Location:

Employment:
Baseline: None

444 Third Street, Niagara Falls, NY 14301

Projected: Employ 6 new full-time and 3 part time employees within the
first year of project completion.

NEDF Investment:

The Niagara Economic Development Fund (“NEDF”) investment is a

$100,000 grant for reimbursement of a portion of the interior
renovations costs to 444 Third Street. Funds will not be used to
reimburse Furniture Fixtures & Equipment (FF&E), contingency or other

soft costs.

C. Funding Sources and Project Costs

The Project will be entirely funded through the Niagara Economic Development Fund; no USAN

Corporate funds will be utilized.

Sources of Funds: Amount Percent
Owner’s Equity/Financing $270,325 54%
Tenant Investment (equipment) $80,000 16%
USAN Grant Program (NEDF) $100,000 20%
NF Community Development $30,000 6%
NFC Development Grant $20,000 4%
Total Project Financing: $500,325 100%
Use of Funds:

Property Acquisition (444 Third St) $122,500

Property Acquisition (440 Third St)  $50,000

Interior Renovations $135,325
Equipment (Tenant Investment) $80,000

Exterior Renovations & Signage $63,500

Site Work (440 Third St) $20,000



South Side Facade (444 Third St) $20,000

Soft Costs $9,000
Total Use of Funds $500,325
TOTAL BUDGET: $500,325

1l. Grant Program Background:

USAN, as a New York State Urban Development Corporation d/b/a Empire State Development
(“ESD”) subsidiary, has the statutory authority to promote, conduct and fund economic
development projects. USAN’s Development District Grant Program (the “Grant Program”),
was established in 2003 between USAN and the NEDF.

A total of $2 million from the NEDF has been authorized and reserved for the Grant Program,
which will leverage private sector investment to facilitate economic development within the
USAN Development District. The Grant Program will provide financial assistance to projects
that will achieve these objectives and create or retain jobs, and/or catalyze business activity
that would not occur without public sector investment.

To be eligible under the Grant Program an applicant must have site control. In addition, the
minimum project cost must be $25,000 and grants will generally be not more than $100,000 or
one-half of eligible project costs, whichever is less. Eligible project costs include site acquisition,
demolition/renovations, remediation of existing structures, new construction and build-out,
and new equipment purchases. Project costs incurred prior to project approval by USAN will
not be reimbursed. Highest priority in project selection will be given to those projects that
USAN determines will result in the most long-term private sector job creation and/or retention
and/or the creation of tourism and eco-tourism related development. Other selection criteria
include whether the project promotes economic reuse through demolition and redevelopment
of an available site, the impact of the project on tourism activity within the development
district, the likelihood that the project costs reflects accurate market conditions, and the
likelihood that the project will actually be undertaken and completed within the timeframe
stated by the applicant.

No USAN funds will be utilized for the Grant Program and USAN will retain no interest in the
various projects. USAN will provide no financing for the project. USAN’s role in the Grant
Program is limited to recommending specific projects for approval to be funded by the Niagara
County Development Corporation (NCDC), as trustees of the NEDF.

Today, the Directors are being requested to approve a grant under the Grant Program in
accordance with the above terms.



1. Environmental Review:

ESD staff has determined that the project, which involves in-kind rehabilitation of a building
that has been determined by the NYS Office of Parks, Recreation, and Historic Preservation as
not eligible for inclusion on the State/National Registers of Historic Places, constitutes a Type Il
action as defined by the New York State Environmental Quality Review Act ("SEQRA") and the
implementing regulations for the New York State Department of Environmental Conservation.
No further environmental review is required in connection with the project.

V. Non-Discrimination and Contractor & Supplier Diversity:

Pursuant to New York State Executive Law Article 15-A, ESD recognizes its obligation and the
obligation of USAN under the law to promote opportunities for maximum feasible participation
of certified minority-and women-owned businesses (MWBEs) in the performance of ESD and
USAN projects. The Office of Contractor and Supplier Diversity has reviewed the project and
has determined that, due to the unique nature of this project, there exists no potential for
MWABE participation. As such, participation goals will not be established or required for this
project.

V. Recommendation:

Staff recommends that the Board authorize the NCDC to make a $100,000 grant through the
Grant Program and make a Determination of No Significant Effect on the Environment, on the
terms and conditions set forth in these materials.

Attachment
Resolution



August 23, 2016

USA Niagara Development Corporation — Authorization to Approve a Grant; Make a
Determination of No Significant Effect on the Environment; and Authorization to Take Related
Actions

RESOLVED, that in accordance with the materials presented to this meeting, a copy of which is
hereby ordered filed with the records of the Corporation, the Directors hereby approve and
recommend for funding by the Niagara County Development Corporation a grant in an amount
not to exceed $100,000 to Cataract Real Estate Inc., in accordance with the terms and
conditions set forth in the materials presented to the Directors at this meeting; and be it
further

RESOLVED, that the Directors make a Determination of No Significant Effect on the
Environment, in accordance with the terms and conditions set forth in the materials presented
to the Directors at this meeting; and be it further

RESOLVED, that the Directors authorize the President, or his designee to take all actions that he
deems necessary or appropriate in connection with the foregoing resolution.

%k %k %
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NEW YORK | JSA Niagara
OPPORTUNITY. Development

Corporation

A Subsidiary of Empire State Development

FOR CONSIDERATION

August 23, 2016

TO: The Directors

FROM: Christopher Schoepflin

SUBJECT: 223 Ferry Avenue Retail Renovation Project — USA Niagara Development
Corporation (“USAN”) Development District Grant Program

REQUEST FOR: Authorization to Approve a Grant; Make a Determination of No
Significant Effect on the Environment; and Authorization to Take Related
Actions

l. Project Background:

A. Project Description

223 Ferry Ave Partners LLC describes the 223 Ferry Avenue Retail Renovation Project (the
“Project”) as a $660,406 renovation to a formerly vacant two-story building on the corner of
Ferry Avenue and Third Street in downtown Niagara Falls, NY. Renovations will create retail
space for a locally owned craft-beer theme restaurant and retail space for two storefronts.

Project retail renovations will support “The Craft”, a craft beer restaurant featuring local craft
beers. The craft beer market has grown exponentially and The Craft will exploit this growth,
offering a wide variety of tap beers as well as wine and spirits. A food menu will feature
hamburgers, appetizers and salads.

Operators of the successful “Wine on Third” will oversee the daily operation of the restaurant.
Marketing efforts with other business and property owners will help promote the Third Street
Entertaining District.

223 Ferry Ave Partners LLC accepted an Incentive Proposal from USAN on March 30, 2016 for
$100,000. The Project is currently under construction; completion is expected in September
2016.

USA Niagara Development Corporation
222 First Street, 7th Floor, Niagara Falls, NY 14303
www.esd.ny.gov



B. Project Summary
Grantee: 223 Ferry Ave Partners LLC

Contact: Mr. Paul S. Stephen
Managing Member
223 Ferry Ave Partners LLC
6523 S. Transit Road
Lockport, NY 14094
Phone: (716) 625-8555, ext. 1382
Contact Email: pstephen@rockoak.com

Project Location: 223 Ferry Avenue, Niagara Falls, NY 14301

Employment: Baseline: None
Projected: Employ 5 new full-time equivalent employees within the first
year of project completion.

NEDF Investment: The Niagara Economic Development Fund (“NEDF”) investment is a
$100,000 grant for reimbursement for a portion of the interior and
exterior renovation costs. Funds will not be used to reimburse equipment
or prior acquisition and prior renovation costs.

C. Funding Sources and Project Costs

The Project will be entirely funded through the Niagara Economic Development Fund; no USAN
Corporate funds will be utilized.

Sources of Funds: Amount Percent
Owner’s Equity/Financing $460,406 70%
USAN Grant Program (NEDF) $100,000 15%
NFC Development Grant $75,000 11%
NFC Development Loan (tenant) $25,000 4%
Total Project Financing $660,406 100%

Use of Funds:

Prior Acquisition Cost $235,000
Prior Renovations to Date $206,430
Interior Improvements $103,000
Exterior Improvements $71,825
Equipment $44,151
Total Use of Funds $660,406
TOTAL BUDGET: $660,406



Il. Grant Program Background:

USAN, as a New York State Urban Development Corporation d/b/a Empire State Development
(“ESD”) subsidiary, has the statutory authority to promote, conduct and fund economic
development projects. USAN’s Development District Grant Program (the “Grant Program”),
was established in 2003 between USAN and the NEDF.

A total of $2 million from the NEDF has been authorized and reserved for the Grant Program,
which will leverage private sector investment to facilitate economic development within the
USAN Development District. The Grant Program will provide financial assistance to projects
that will achieve these objectives and create or retain jobs, and/or catalyze business activity
that would not occur without public sector investment.

To be eligible under the Grant Program an applicant must have site control. In addition, the
minimum project cost must be $25,000 and grants will generally be not more than $100,000 or
one-half of eligible project costs, whichever is less. Eligible project costs include site acquisition,
demolition/renovations, remediation of existing structures, new construction and build-out,
and new equipment purchases. Project costs incurred prior to project approval by USAN will
not be reimbursed. Highest priority in project selection will be given to those projects that
USAN determines will result in the most long-term private sector job creation and/or retention
and/or the creation of tourism and eco-tourism related development. Other selection criteria
include whether the project promotes economic reuse through demolition and redevelopment
of an available site, the impact of the project on tourism activity within the development
district, the likelihood that the project costs reflects accurate market conditions, and the
likelihood that the project will actually be undertaken and completed within the timeframe
stated by the applicant.

No USAN funds will be utilized for the Grant Program and USAN will retain no interest in the
various projects. USAN will provide no financing for the project. USAN’s role in the Grant
Program is limited to recommending specific projects for approval to be funded by the Niagara
County Development Corporation (NCDC), as trustees of the NEDF.

Today, the Directors are being requested to approve a grant under the Grant Program in
accordance with the above terms.

Il. Environmental Review:

ESD staff has determined that the Project, which involves in-kind rehabilitation of a property
eligible for inclusion on the State/National Registers of Historic Places, conducted in a manner
determined by the NYS Office of Parks, Recreation, and Historic Preservation that would result
in no adverse impact to the property, constitutes a Type Il action as defined by the New York
State Environmental Quality Review Act ("SEQRA") and the implementing regulations for the
New York State Department of Environmental Conservation. No further environmental review
is required in connection with the project.



V. Non-Discrimination and Contractor & Supplier Diversity:

Pursuant to New York State Executive Law Article 15-A, ESD recognizes its obligation and the
obligation of USAN under the law to promote opportunities for maximum feasible participation
of certified minority-and women-owned businesses (MWBEs) in the performance of ESD and
USAN projects. The Office of Contractor and Supplier Diversity has reviewed the project and
has determined that, due to the unique nature of this project, there exists no potential for
MWABE participation. As such, participation goals will not be established or required for this
project.

V. Recommendation:

Staff recommends that the Board authorize the NCDC to make a $100,000 grant through the
Grant Program and make a Determination of No Significant Effect on the Environment, on the
terms and conditions set forth in these materials.

Attachment
Resolution



August 23, 2016

USA Niagara Development Corporation — Authorization to Approve a Grant; Make a
Determination of No Significant Effect on the Environment; and Authorization to Take Related
Actions

RESOLVED, that in accordance with the materials presented to this meeting, a copy of which is
hereby ordered filed with the records of the Corporation, the Directors hereby approve and
recommend for funding by the Niagara County Development Corporation a grant in an amount
not to exceed $100,000 to 223 Ferry Ave Partners LLC, in accordance with the terms and
conditions set forth in the materials presented to the Directors at this meeting; and be it
further

RESOLVED, that the Directors make a Determination of No Significant Effect on the
Environment, in accordance with the terms and conditions set forth in the materials presented
to the Directors at this meeting; and be it further

RESOLVED, that the Directors authorize the President, or his designee to take all actions that he
deems necessary or appropriate in connection with the foregoing resolution.

%k %k %
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