
- 1 - 

 

ENVIRONMENTAL INVESTMENT PROGRAM  

PROGRAM GUIDE 2012 / 2013 

 
Through the Environmental Investment Program (EIP), New York State Department of Economic 
Development (DED) assists projects that lead to measurable recycling, pollution prevention and 
sustainable economic development results.  EIP awards are made on a competitive basis.  
Projects with a strong likelihood of creating substantial environmental and economic results in 
a timely fashion receive more favorable review.  
 
This guide is organized into the following sections.  Key terms are underlined the first time they 
appear.  
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TO APPLY  
Applications are reviewed competitively by the EIP Investment Review Committee (IRC).  
Applications must be presented through the NYS Consolidated Financial Application (CFA), 
however applicants and businesses are strongly urged to contact the Environmental Investment 
Program to discuss your proposed project.  An EIP staff person will be assigned to work with 
you.   

New York State Department of Economic Development/ Empire State Development 
Environmental Investment Program 

 Albany, NY 12245 
 Phone:  (518) 292-5340   /   email:  environment@esd.ny.gov 

http://intranet.empire.internal/Resources/Data/Templates/ESDLogos/ESDColorLog.png
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1. INVESTMENT OBJECTIVE 

The objective of EIP is to assist New York State business projects that result in substantive 
environmental improvements and associated economic benefits.   
Environmental improvements may be achieved through: 

 Recycling (which includes reuse, remanufacturing and composting) 
 Pollution prevention and waste reduction 
 Sustainable product and technology development/implementation 

Associated economic benefits may include:   
 Cost reductions from improved productivity, reduced regulatory, operating or 

purchasing 
 Increased sales revenues, expanded production output and new product development  
 Job creation and retention 

 
2. INVESTMENT AREAS AND PRIORITIES 
EIP projects must achieve measurable outcomes in one or more of these investment areas:  

A) Recycling (which includes reuse, remanufacturing and composting) 
B) Pollution prevention and waste reduction 
C) Sustainable product and technology development/implementation 

The types of projects supported in each investment area, as well as activities that are not 
eligible, are described below. 
 
A)  Recycling (including Reuse, Remanufacturing and Composting)  
Eligible recycling projects expand the capacity to recycle, increase the volume of material 
recycled, or enhance the value of the processed material or finished product made from it.  
Projects focus on: 

 Solid waste 
 Source-separated organic waste (may not include human septage) 
 Industrial process waste (non-hazardous solid, liquid and airborne wastes resulting from 

industrial processes) 
 Hazardous waste (may only be recycled at the generating facility as a feedstock) 

 
Reuse projects collect and return items to use "as is."  EIP reuse investment priorities focus on 
materials that are generated and reused by commercial/industrial business sectors; and on 
initiatives to address gaps in the exchange infrastructure to reuse materials with higher intrinsic 
value. 
 
Recycling projects process material for use as a feedstock or use recycled materials to make 
value-added end products.  Recycling projects must increase the value of the material.  
Hazardous wastes may only be recycled within the facility where they are generated.  Projects 
that convert wastes or by-products for use as energy or fuel are not eligible. 
 
Remanufacturing disassembles products to clean, repair or replace parts, and reassembles 
them to sound working condition.  Remanufacturing returns items to use so that they are either 
as good as new or made with a known useful life.  



- 3 - 

Composting projects produce usable quality soils and soil amendments from source-separated 
organic wastes.  EIP supports composting projects that incorporate substantial amounts of 
commercially or industrially generated food wastes.  EIP is prohibited from assisting composting 
projects that incorporate human septage. 
 

RECYCLING INVESTMENT PRIORITIES 
In FY 2012/2013 EIP will give priority to projects focused on the following solid, organic and 
industrial materials and outcomes: 

 Building Construction and Demolition (C&D) Debris 
 Increase capacity to divert building C&D material from disposal to reuse/recycling 
 Increase value and value-added uses for recovered material 
 Increase capacity for deconstruction and building material reuse 

 Commercial/Industrial-Generated Food Waste 
 Increase capacity to process commercial/industrial food waste for recycling  
 Increase capacity to compost commercial/industrial food waste 
 Enhance collection technology and practices to make food waste diversion cost-

effective 
 Expand value-added markets for compost 

 Electronic Devices 
 Increase capacity and cost-effectiveness of electronics recycling and 

remanufacturing 
 Glass 

 Expand value-added uses for mixed-color container glass 
 Expand markets for sorted non-container glass, including windshield, window pane, 

mirror, pyrex and ceramics 
 Industrial Process and Hazardous Waste 

 Expand capacity to recycle industrial wastes in value-added uses 
 Paper 

 Increase diversion of significant amounts of commercially- and institutionally-
generated waste paper for recycling  

 Increase capacity of resident paper mills to use recycled feedstock 
 Expand value-added uses for paper mill residuals 

 Plastics  
 Increase diversion and value of container plastics for recycling 
 Increase diversion and capacity to recycle plastic films, including bags, agricultural, 

marine and pallet films 
 Expand value-added uses for recycled films 

 Tires  
 Expand value-added uses for recycled tire materials 
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B)  Pollution Prevention and Waste Reduction 
Pollution prevention/waste reduction projects reduce the volume or toxicity of waste before it 
is generated and may also include source reduction.  Pollution prevention projects must 
achieve environmental results that exceed the required thresholds for regulated compliance.  
Project environmental outcomes focus on: 

 Solid waste 
 Industrial process waste (non-hazardous solid, liquid and airborne wastes resulting from 

industrial processes) 
 Hazardous waste 

 

POLLUTION PREVENTION/WASTE REDUCTION INVESTMENT PRIORITIES 
In FY 2012/2013 EIP will give priority to projects that: 

 Achieve substantive and measurable environmental and economic outcomes 
 Reduce toxic material inputs and hazardous waste generation 
 Focus on manufacturing product inputs and process wastes 

 
C)   Sustainable Product and Technology Development/Implementation 
Sustainable product and technology development supports the creation of new or reformulated 
products and industrial process technologies for sale by New York State companies.  These 
products and technologies must enhance environmental performance in a measurable way 
when compared to the conventional product or process technology currently in use in the 
market or industry.  Sustainable product/technology development projects may enhance 
environmental performance by addressing: 

 Industrial process waste in all media (non-hazardous solid, liquid and airborne process 
wastes) 

 Hazardous waste 
 Toxic and heavy metal reductions/substitutions 
 Recycled content feedstock 
 Lifecycle design for reuse/remanufacturing of products/technologies 

 
EIP supports research, development and demonstration projects to test sustainable products 
and process technologies prior to commercialization.  EIP supports capital investments to 
manufacture sustainable products or deploy sustainable process technologies.  EIP supports 
technical assistance projects that help groups of businesses to develop sustainable products or 
adopt sustainable process technologies.  Eligible projects must demonstrate measurable 
material benefits when compared to the conventional products or process technologies they 
could replace.   
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3. INELIGIBLE PROJECTS  
The following are not eligible for support through the EIP program: 

 End-of-pipe pollution control technologies 
 Practices and equipment to achieve compliance with NYS environmental conservation 

laws or regulations 
 Shifting waste from one medium to another with no net environmental benefit 
 Energy recovery, incineration or the processing of waste for use as refuse-derived fuel 
 Clean-up or remediation of contaminated sites 
 Recycling, reuse or processing of  DEC regulated hazardous waste or hazardous 

substances that were not used in the company’s own process (out of process) 
 Projects that focus on storm water run-off 
 Projects whose primary purpose is energy conservation or energy recovery 
 Municipal waste treatment projects, such as water or sewage treatment facilities 
 Municipal waste reduction or waste recycling projects eligible for funding through 

NYSDEC 
 Projects with recycling or pollution prevention outcomes that occur only once 
 Material Recycling Facilities (MRFs) that will only include basic processing of residential 

recyclables (aggregating, sorting, baling, etc) with no intermediate or advanced 
processing to prepare the material as a manufacturing feedstock. 

 
4. PROJECT OUTCOMES 
EIP is outcome driven.  Projects that EIP supports must clearly define the measurable 
environmental and economic results they will achieve as project outcomes.  Project outcomes 
must be quantifiable and measured as improvements over current baseline operations.  
Environmental outcomes are measured as tons of material recycled, remanufactured or reused; 
tons of pollution prevented; or millions of gallons of water reduced or recycled.  Economic 
outcomes are measured as dollars of reduced costs; dollars of increased revenue; and jobs 
created and retained.  More information about project outcomes can be found in the glossary 
and in the application materials.   
 
5. TYPES OF PROJECTS 
EIP assists three types of projects: 

 Capital 
 Research, Development and Demonstration (RD&D) 
 Technical Assistance 

 
The chart describes the purpose of each project type and the eligible contractor that DED may 
contract with on behalf of New York State businesses.  All projects must benefit NYS business. 
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Type of Project Purpose Eligible Contractor/Applicant 
 

Capital  
 

 

Support machinery and equipment 
acquisition; and building, property, 
and infrastructure improvements 
directly associated with 
environmental outcomes on behalf 
of NYS business 

 

Non-profit organization or municipality 
on behalf of NYS business 
 
(Private sector firm that implements the 
project is referred to as the project co-
implementer) 

 

RD&D 
 

 

Answer final questions standing 
between product/process 
prototypes and their 
commercialization or 
implementation 

 

New York State business or non-profit 
organization working with NYS business 

 

Technical 
Assistance 
 

 

Provide assistance to NYS 
businesses to achieve measurable 
sustainability, recycling or pollution 
prevention outcomes 

 

Non-profit organization or municipality 
providing assistance to groups of NYS 
businesses 

 
The following Guidelines apply to the specific types of projects.  Contractual guidelines that 
apply to all three types of projects are outlined in section 7.  
 

CAPITAL PROJECTS 
 Capital projects invest EIP funds primarily in machinery and equipment needed to 

achieve project outcomes.    

 Capital project contracts are available only to non-profit organizations and 
municipalities that must own the assets supported by EIP on behalf of the private sector 
co-implementer that will use the assets to achieve results.  The contractor owns the 
asset for the term of its defined useful life. 

 Private sector firms use the assets supported through capital project contracts in their 
role as co-implementers to achieve project results. Co-implementers must be 
committed to measuring and verifying project results.  

 Economic outcomes for recycling and pollution prevention projects must be directly 
derived from the environmental improvement and achieved at the site where the 
investment is made. Environmental outcomes for sustainable product development 
projects do not have to be achieved at the site where the investment is made. 

 EIP will not invest in speculative projects.   

 EIP supports up to 50% of eligible capital costs, not to exceed $500,000.  EIP is a 
competitive program, therefore the share of project assistance received is based on the 
environmental and economic outcomes, financial need, feasibility, and other criteria.  
See Section 6 -“Selection Criteria”. 

 EIP capital assistance must be matched with cash; in-kind contributions cannot be 
counted. 
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 Eligible capital project costs: 

 Machinery and equipment directly related to the project results, including associated 
engineering, shipping and installation costs.  Eligible transportation equipment is limited 
to those items used on site and generally not able to be registered with NYSDMV.    

 Acquisition, construction and improvements to real property when the costs are integral 
to the project results, reasonable, and increase the likelihood that the project will start 
and complete in a timely manner.  Improvements, alterations or repairs to real property 
may include site preparation; demolition, installation or relocation of utilities; 
transportation facilities; construction materials and labor where such improvements are 
essential to achieving the project environmental outcomes. 

 Any physical asset supported by EIP must be owned by the applicant/contractor for the 
duration of its useful life and cannot be disposed of, sold, transferred, or leased without 
written permission from DED. 

 EIP, the applicant and the co-implementer shall mutually agree upon the useful life of 
each EIP funded asset prior to contract execution. 

 The useful life of an asset may be determined by its accounting life for purposes of 
depreciation; the original equipment manufacturer (OEM); or an alternative method 
justified by the applicant or co-implementer.  The agreed-upon useful life for EIP-
supported assets will extend beyond completion of the project term.  

 Consulting costs associated with the acquisition of legal, engineering and architectural 
services directly related to the installation and start-up of the equipment. 

 
 Ineligible capital project costs: 

 Consultant fees for services such as writing reports, measuring results or performing 
R&D  

 In-kind costs  
 Permit fees 
 

RESEARCH, DEVELOPMENT AND DEMONSTRATION (RD&D) PROJECTS 
 RD&D projects test, evaluate and demonstrate the technical and economic feasibility of 

products or process technologies that recycle, prevent pollution or achieve measurable 
sustainability outcomes.  

 EIP supports RD&D projects with the highest likelihood of leading directly to the 
commercialization or use of the product or process technology.  EIP helps resolve 
barriers to full commercialization and does not support basic research or research that 
leaves key questions to the successful commercialization or use of the product or 
process technology unanswered. 

 EIP will only support RD&D projects in which a New York State firm(s) demonstrates 
commitment and ability to directly implement the project results in New York.  RD&D 
projects that create results with the potential to be applied at or benefit multiple New 
York State business enterprises receive priority consideration. 
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 If the results of the project prove feasible and economical, RD&D contractors must 
either implement the study results through a New York State facility, or make the results 
available to other interested business enterprises through sale, licensing or other means 
within two years of project completion.  If the RD&D contractor does not comply, EIP 
retains the right to make the project results available for public use after two years. 

 All non-proprietary information generated by RD&D projects and provided to EIP may 
be used by EIP in any manner which EIP deems appropriate to further environmental 
quality objectives. 

 RD&D contracts are limited to small and medium-sized New York State businesses and 
non-profit organizations that either employ fewer than 500 workers or earn less than 
$10 million in gross revenue or annual sales. 

 EIP supports up to 80% of the eligible project costs not to exceed $200,000.  Projects 
must contribute at least 20% of project costs in cash.  Generally, projects with cash and 
in-kind matching contributions in excess of the 20% minimum will receive priority 
consideration. 

 
 Eligible RD&D project costs: 

 Incremental expenses associated exclusively with the conduct of the test, evaluation, or 
demonstration.  Costs that would be incurred regardless of the project (i.e., rent, 
overhead and others associated with the normal cost of doing business) are not eligible.  

 Rental of equipment needed to conduct project testing is eligible. 
 Purchase of equipment is allowed only when such equipment is essential to the 

research outcomes, not available for lease, and is a minor portion of the overall project 
budget.  Non-availability of lease options must be documented. 

 
 Ineligible RD&D project costs: 

 Equipment purchases (including lease-purchase arrangements) and capital 
improvements are not reimbursable costs, except as noted above, where essential 
equipment is not otherwise available through any form of lease agreement.  Reasonably 
priced equipment rental or straight leasing is eligible.   

 EIP does not subsidize regular employee wages.  Costs associated with the contractor's 
staff may be included only as part of the contractor's in-kind investment in the project, 
unless EIP approves otherwise.  Arguments to justify EIP support of regular employee 
wages may be presented in the CFA and must document why identified individuals are 
uniquely qualified to conduct relevant portions of the RD&D project.   
 

TECHNICAL ASSISTANCE PROJECTS 
 Technical assistance projects offer financial support to New York State non-profit 

organizations or municipalities that directly assist groups of New York State businesses 
to achieve recycling, reuse, pollution prevention or sustainability outcomes.  

 Environmental outcomes must be quantifiable and substantive, and should also deliver 
the associated economic outcomes of cost savings or enhanced revenues to assisted 
businesses. 
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 EIP supports contracts with organizations that have demonstrated experience in 
recycling, pollution prevention, or sustainability, and that can create an effective link 
between the provision of these services and their current business assistance services. 

 EIP  offers up to 50% of eligible project costs not to exceed $100,000/year.   
 Projects must incorporate cash contributions from assisted businesses as well as from 

the service provider.  Projects with cash and in-kind matching funds in excess of 50% will 
receive priority consideration. 

 EIP reserves the right to cap excessive hourly rates and other costs used as in-kind 
match. 
 

  Eligible Technical Assistance project costs include:  
 Personnel expenses (salaries and fringe benefits) for project employees and support 

staff engaged in results-based technical assistance delivery.  
 Non-personnel expenses in support of the personnel assigned to the project, including 

supplies and materials; publications; travel; communications; equipment rental; facility 
rental; telephone and utilities. 

 Equipment to implement pollution/recycling results at assisted companies may be 
eligible.  Such equipment may not be disposed of, sold, transferred, leased, or used for 
any other purpose without written permission from the Department. 
 

 Ineligible Technical Assistance project costs include: 
 Standard operating costs not directly associated with delivery of results-based services 

to businesses. 
 
6. SELECTION CRITERIA  
All applications will be reviewed competitively using the following criteria.  Criteria apply 
equally to capital; research, development and demonstration; and technical assistance 
applications.  Exceptions are noted where applicable. 
 1. The magnitude of the environmental results and the cost-effectiveness of DED’s project 

investment in achieving those results.  That is, the measurable recycling, pollution 
prevention or sustainability results the project achieves per dollar invested by EIP.  

 2. The economic benefits the project will return to New York State businesses, expressed 
as cost savings and increased revenues derived from the environmental results, per 
dollar invested by EIP. 

 3. How well the environmental results and economic benefits compare to similar projects 
that have been competitively reviewed and funded by EIP. 

 4. The degree to which the project fits EIP FY 2012/2013 Investment Areas & Priorities 
(described on pages 2-4).  

 5. The strength of the business issues driving the project and its responsiveness to regional 
environmental and economic development needs. 

 6. The technical and economic feasibility of the project; the clarity of the application and 
its responsiveness to the questions posed by EIP. 

 7. The commitment, experience and ability of the key people dedicated to achieving the 
project results.  
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 8. The financial viability of the business and the demonstrated financial need of the 
applicant and co-implementer, where applicable, for assistance.  

 9. For solid waste projects, the degree to which the project diverts solid waste from New 
York State disposal capacity (as opposed to out-of-state disposal capacity or existing 
recycling market outlets), and the degree to which the project adds value to the 
recovered material.  

 10. For RD&D and Technical Assistance projects, the degree to which the cash and in-kind 
matching funds exceed the minimum requirements. 

 11. For Technical Assistance Projects:  
 The magnitude and value of measurable recycling, pollution prevention or 

sustainability results assisted businesses will achieve 
 The number of businesses served and the economic benefits derived from the 

environmental results they achieve 
 The demonstrated expertise of the service provider to deliver recycling, pollution 

prevention or sustainability assistance, and to engage the defined business clientele 
in achieving results 

 The amount of cash provided by the applicant and the assisted businesses for the 
services they will receive and implement 

 12. For RD&D projects: 
 The magnitude and quality of potential environmental benefits to the State 
 The strength of potential market demand for the product/process and the likely  

economic benefits to businesses associated with its use 
 The technical expertise, management skills and financial commitment of the 

principals and consultants to conduct the RD&D and implement the results  
 The immediate potential to implement or commercialize the project results in New 

York State without further research  
 How broadly the project results may apply to other NYS business enterprises  

 
7. CONTRACTUAL GUIDELINES: 
Contractual guidelines apply to all three types of projects except as noted. 

 All contracts should be completed within a term of six months to two years. 
 All contracts are performance-based and contract payments are made on a 

reimbursement basis as contractor funds are expended and contractual outcomes are 
achieved.  EIP reserves the right to permanently withhold at least 20% of the full 
contract amount until satisfied that the project has been completed; the contractor has 
met all contractual obligations; the project outcomes have been met or exceeded; and 
final reports have been submitted.   

 If the contractor’s cash or in-kind contributions fall below the contractual budget 
commitments, EIP reserves the right to proportionately reduce the EIP award.  

 Contract payments for RD&D and Technical Assistance projects will be made quarterly 
on a cost reimbursement basis as milestones are achieved. 

 Contract payments for Capital projects will be made on a one – time reimbursement 
basis when project results are achieved and subject to the terms of the contract. 
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 Costs incurred prior to the date of application approval that is referenced in the written 
EIP award commitment letter are not eligible and cannot be included in a project 
budget.   

 Costs incurred in preparing an EIP application cannot be included in a project budget. 
 For RD&D and Technical Assistance projects, indirect cost rates may not exceed 22% of 

the total project cost.  Indirect cost rates are those calculated by multiplying the total 
cost of a project by a percentage and adding the result to the project as a budget line or 
as an in-kind match.  If an indirect cost percentage is added to the project budget, the 
budget cannot also itemize indirect costs prior to applying the indirect percentage.  
Capital project budgets may not include indirect costs. 

 For Capital and Technical Assistance Projects, the contractor's matching investment 
cannot include funds provided by any other New York State waste prevention program 
or any federal programs.  RD&D matching funds are not restricted. 

 During the review process, EIP will provide the applicant’s (or co-implementer’s) name 
to, and consult with, the NYS Department of Environmental Conservation and other 
pertinent Federal, State and local agencies to ensure the applicant (or co-implementer) 
is in compliance with all appropriate laws and regulations.  EIP review may also seek 
guidance from experts at the New York State Energy Research Development Authority, 
universities, trade associations, or other individuals. 

 EIP does not support projects designed to achieve compliance with NYS environmental 
conservation laws or regulations. 

 If a contractor fails to complete the project as approved, or disposes of supported 
equipment, or changes the project or any portion thereof without the prior written 
approval from DED, the contractor must repay any contract payment made toward the 
cost of the project immediately. 

 DED is subject to the Freedom of Information Law (FOIL) that governs the process for 
the public disclosure of certain records maintained by the Department.  Guidelines are 
included in Appendix B (attached separately).   

 Awards made by EIP are subject to the New York State Executive Law Article 15-A which 
governs equal employment opportunities for minorities and women and the 
participation of certified minority and women-owned business enterprises (MWBEs) on 
State contracts.  Guidelines and relevant documents are included in Appendix B 
(attached separately).  

 
8. APPLICATION REVIEW AND AWARD PROCESS 
EIP staff specialists may work with applicants to develop successful applications throughout the 
year. They help applicants determine the eligibility and competitiveness of their projects, 
answer questions, and provide guidance.  During application preparation, they also work to 
substantiate the soundness of the project as an EIP investment.  EIP specialists verify and 
analyze financial and technical information related to the company or project, and may conduct 
telephone interviews, site visits, industry research and request additional information as 
needed to complete investment due diligence.  Industry experts and consultants may be 
contacted to verify information provided to EIP. 
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Applications are evaluated by the EIP Investment Review Committee (IRC).  
 
Award announcements are subject to the availability of funds.  Upon award, EIP specialists 
work with applicants/co-implementers to finalize project milestone schedules and project 
outcomes.  Project milestones and outcomes will become the performance standards for the 
contractual fund disbursement(s). 
 
If an award is granted, all applicants must complete and submit the following forms prior to 
contracting: 
 
1. OSC Forms ST-220-CA and ST-220-TD (certification to collect NYS sales tax): 

(Municipalities, IDAs, and contracts in which EIP support is less than $100,000 are 
exempt) 

- Submit the completed ST-220-CA ("covered agency") directly to DED.  DED will submit it 
to OSC with the contract.  
http://www.tax.ny.gov/pdf/current_forms/st/st220ca_fill_in.pdf 

  -     Submit the completed ST-220-TD ("tax department") directly to NYS Department of 
Taxation and Finance.  http://www.tax.ny.gov/pdf/current_forms/st/st220td_fill_in.pdf 

-      Q&A’s for ST-220 submittals can be reviewed at:  
http://www.tax.ny.gov/pdf/publications/sales/pub223.pdf 

 
2. Vendor Responsibility Questionnaire (VRQ) 

 (Municipalities, IDAs, and contracts in which EIP support is less than $100,000 are 
exempt) 

- Submit the completed VRQ directly to DED.  DED will submit it to OSC with the contract. 
http://www.osc.state.ny.us/vendrep/forms_vendor.htm 

Once at this website, select the form that best describes your organization/company. 
 

3. MWBE Utilization Plan (Form E4) 
Where MWBE goals are established, applicant must provide a completed MWBE Utilization 
Plan. 
5.  M/WBE Contractor Compliance and Payment Report (Form E6))  
Where MWBE goals are established, applicant must provide quarterly sub-contractor and 
payment reports. 

 
For capital contracts the following must be submitted prior to the first invoice:  

1. A copy of the ratified agreement between the applicant and the co-implementer to 
fulfill the conditions of the agreement between DED and contractor.   

2. A copy of the Uniform Commercial Code (UCC) filing to secure ownership of the 
equipment for which it will be reimbursed via this contract. For UCC filing information 
visit http://www.dos.state.ny.us or call (518) 474-4763.   

 
Other documentation unique to your contract type may be required by applicant and/or co-
implementer. Contact an EIP staff specialist for details.  

http://www.tax.ny.gov/pdf/current_forms/st/st220ca_fill_in.pdf
http://www.tax.ny.gov/pdf/current_forms/st/st220td_fill_in.pdf
http://www.tax.ny.gov/pdf/publications/sales/pub223.pdf
http://www.osc.state.ny.us/vendrep/forms_vendor.htm
http://www.dos.state.ny.us/
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9. GLOSSARY 
Co-implementer – a New York State business that achieves capital project outcomes in 
partnership with the capital project applicant/contractor.  The applicant/contractor must be a 
municipal or non-profit organization, which contracts with EIP and holds title to all EIP-
supported equipment or property for the duration of its useful life.  The co-implementer 
subcontracts with the contractor to use the EIP assisted assets to achieve the project results.  
Project matching funds are provided by the co-implementer.  EIP awards are paid on a 
reimbursement basis to the contractor upon verification that the co-implementer has achieved 
contractual project outcomes.  The Contractor disburses funds to the co-implementer upon 
receipt of payment. 
 
Example:  An industrial development agency (IDA) contracts with EIP to invest in machinery and 
equipment on behalf of a manufacturer to recycle process wastes and water.  The 
manufacturer is the co-implementer.  The manufacturer enters into a separate agreement with 
the IDA and must successfully operate the new equipment and verify achievement of the 
contractual recycling outcomes.  Variations on this example include any capital project in which 
a non-profit or municipal contractor invests EIP funds so that a New York State business – the 
co-implementer – may achieve the project results. 
 
Contractor – For capital projects the contractor is the municipal or non-profit organization 
which holds title to EIP-supported assets on behalf of a New York State business.  For RD&D 
projects the contractor is a New York State business or non-profit organization that contracts 
directly with EIP to achieve the project outcomes.  For Technical Assistance projects the 
contractor is a non-profit business service organization or municipality that contracts with EIP 
to assist New York State businesses. 
 
Employment 
Full-time Permanent Employee – A  full-time, permanent, private sector employee on 
Applicant’s payroll who works at the project location for a minimum of 35 hours per week for 
not less than 4 consecutive weeks and who is entitled to receive the usual and customary fringe 
benefits extended by the applicant to other employees of comparable rank and duties; or 2 
part-time, permanent, private sector employees on Applicant’s payroll who work at the project 
location for a combined minimum of 35 hours per week for not less than 4 consecutive weeks 
and who are entitled to receive the usual and customary fringe benefits extended by Applicant 
to other employees of comparable rank and duties.  
 
Full-time Contract Employee – A full-time, private sector employee (or self-employed person) 
who is not on the contractors/co-implementer’s payroll but who works for the contractor/co-
implementer  for a minimum of 35 hrs per week for not less than 4 consecutive weeks 
providing services that would otherwise be provided by a full time permanent employee. The 
position held by a full time contract employee is a year round position.  
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Retained Jobs – Jobs at risk of being lost or moved out of state should the Project not proceed. 
Please report only those jobs that are truly at risk. 
 
Match 
In-Kind Match – an in-kind match is a an already existing resource and quantifiable cost that 
the applicant or benefitting business dedicated in full or in part to implement the project.  In-
kind matching resources may include (but are not limited to) staff time, facility space, 
equipment, inventory, and supplies.  In-kind matches are valued at the cost already paid to 
sustain them, and a percentage of that value may be counted as a project match, based on the 
portion of the resource that is dedicated solely to the implementation of the project.  All in-kind 
matching funds must be approved by EIP.  For example:  an existing staff person dedicates part 
of his/her time to implement the project.  Part of that worker’s salary and benefits may be 
counted as an in-kind match to the project. 
 
Cash Match – a cash match represents a new expenditure the applicant or benefitting business 
incurs in order to implement the project.  Such expenditures must be integral and necessary to 
complete the project.   All cash matches must be approved by EIP.  For example:  an 
organization lacks sufficient staff to implement a TA or RD&D project and hires a consultant or 
temporary worker dedicated to the project.  The cost of the consultant or temporary worker 
may be counted as a cash match to the project.  
 
Municipality – a local public authority, public benefit corporation, a county, city, town village, 
or Indian tribe residing in New York State or any combination thereof. 
 
Non-profit/ Not-for- Profit Organization –  (1) organized and operated as a not for profit 
organization (2) does not have stock, shares or certificates for stock or shares as described in 
NYS Dept of Tax and Finance CT-247 (3) no part of its net earnings may benefit any officer, 
director, or member (4) must be exempt from federal income taxation under IRC section 501, 
subsection (a).  
 
Project Outcomes – are the measurable environmental and economic results the project 
commits to achieve.  For Capital and Technical Assistance, project outcomes must be expressed 
as quantifiable and verifiable numbers: as tons of material or millions of gallons of water 
reused, recycled, reduced or conserved; and as dollars of savings or increased revenue; and as 
jobs created or retained.  More specific guidance for expressing capital and technical assistance 
project outcomes is provided in the application  or by contacting an EIP staff specialist. 
 
For RD&D, project outcomes are precise statements about what the applicant will test and 
demonstrate and should reflect the research methodology.  Applicants must also estimate the 
ultimate value of the project outcomes.  That is, what will be achieved when the RD&D results 
are applied commercially?  While somewhat speculative, this must be expressed in quantifiable 
terms.  EIP invests in RD&D projects where the project outcomes indicate the highest potential 
for commercial implementation that will achieve substantive environmental results. 
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Project outcomes must be realistic and achievable.  The project outcomes, milestones to reach 
the outcomes and verifications will become part of the project contract and form the basis for 
determining EIP disbursements.   
 
Source Separated Organic Materials – readily degradable organic material such as food, yard 
and wood waste, including agricultural and food processing waste, which is collected separately 
from mixed solid waste, but does not include sewage, sewage sludge, sludge or septage.   
 
Source Reduction – any practice which:  

 Reduces the amount of any hazardous substance, pollutant, or contaminant entering 
any waste stream or otherwise released into the environment (including fugitive 
emissions) prior to recycling, treatment, or disposal; and  
 

 Reduces the hazards to public health and the environment associated with the release 
of such substances, pollutants, or contaminants. The term includes equipment or 
technology modifications, process or procedure modifications, reformulation or 
redesign of products, substitution of raw materials, and improvements in housekeeping, 
maintenance, training, or inventory control. 
 

 The term ''source reduction'' does not include any practice which alters the physical, 
chemical, or biological characteristics or the volume of a hazardous substance, 
pollutant, or contaminant through a process or activity which itself is not integral to and 
necessary for the production of a product or the providing of a service, for example, a 
company-wide paper reduction program. 

 
 Sustainable/Sustainability – a product or process technology that reduces 

environmental impacts throughout the product life or operation of the technology when 
compared to current products or practices.   For EIP, sustainable product and 
technology development/implementation addresses:  

 Industrial process waste in all media (non-hazardous solid, liquid and airborne process 
wastes) 

 Hazardous waste 
 Toxic and heavy metal reductions/substitutions 
 Recycled content feedstock 
 Lifecycle design for reuse/remanufacturing of products/technologies 

 
Waste – For the purpose of this program, waste is defined to include: 

 
Air Contaminant – any regulated air emissions, including SOx, NOx, Volatile Organic 
Compounds, Hazardous Air Pollutants and others as defined by the Department of 
Environmental Conservation under Part 200.1(d).  Consult with an EIP specialist to 
determine applicability. 
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Hazardous Waste – those wastes that appear on the list, or satisfy the characteristics of 
hazardous waste promulgated pursuant to section 27-0903 of the Environmental 
Conservation Law.  Hazardous wastes do not include source, special nuclear or by-product 
material as defined in the Atomic Energy Act of 1954, as amended. 
 
Industrial Process Waste — any liquid, gaseous or solid substance or a combination thereof 
resulting from any process of industry, manufacturing, trade, or business or from the 
development or recovery of any natural resources, which may cause or might reasonably be 
expected to cause pollution of the waters of the state in contravention of the standards 
adopted in subdivision five of section 17-0105 of the Environmental Conservation Law.  
Industrial Process Waste does not include hazardous waste. 
 
Solid Waste — all putrescible and non-putrescible materials or substances discarded or 
rejected as being spent, useless, worthless or in excess to the owners at the time of discard 
or rejection.  This can include, but is not limited to, garbage, refuse, industrial and 
commercial waste, sludges from air or water control facilities, rubbish, ashes, contained 
gaseous material, incinerator residue, demolition and construction debris, discarded 
automobiles and offal, but does not include sewage and other highly diluted water-carried 
materials or substances and those in gaseous form.  This does not include hazardous waste. 

 
10. APPENDICES A AND B  
Appendix A contains standard clauses that govern all New York State contracts.  Appendix B 
contains general contract provisions regarding minority and women-owned business enterprise 
participation and equal employment opportunity considerations.  It also contains information 
regarding the Freedom of Information Law (FOIL) that governs the process for the public 
disclosure of certain records maintained by DED, provisions concerning subcontracting and 
provisions concerning payment process.  Provisions outlined in Appendices A and B are 
incorporated into every EIP award contract.  They are available as separate documents for 
review at any time.
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STANDARD CLAUSES FOR NYS CONTRACTS 
The parties to the attached contract, license, lease, 

amendment or other agreement of any kind 

(hereinafter, "the contract" or "this contract") agree to 

be bound by the following clauses which are hereby 

made a part of the contract (the word "Contractor" 

herein refers to any party other than the State, 

whether a contractor, licenser, licensee, lessor, lessee 

or any other party): 

 

1. EXECUTORY CLAUSE.  In accordance with 

Section 41 of the State Finance Law, the State shall 

have no liability under this contract to the Contractor 

or to anyone else beyond funds appropriated and 

available for this contract. 

 

2. NON-ASSIGNMENT CLAUSE.  In accordance 

with Section 138 of the State Finance Law, this 

contract may not be assigned by the Contractor or its 

right, title or interest therein assigned, transferred, 

conveyed, sublet or otherwise disposed of without the 

State’s previous written consent, and attempts to do 

so are null and void.  Notwithstanding the foregoing, 

such prior written consent of an assignment of a 

contract let pursuant to Article XI of the State 

Finance Law may be waived at the discretion of the 

contracting agency and with the concurrence of the 

State Comptroller where the original contract was 

subject to the State Comptroller’s approval, where 

the assignment is due to a reorganization, merger or 

consolidation of the Contractor’s business entity or 

enterprise. The State retains its right to approve an 

assignment and to require that any Contractor 

demonstrate its responsibility to do business with the 

State.  The Contractor may, however, assign its right 

to receive payments without the State’s prior written 

consent unless this contract concerns Certificates of 

Participation pursuant to Article 5-A of the State 

Finance Law.  

 

3. COMPTROLLER'S APPROVAL.  In 

accordance with Section 112 of the State Finance 

Law (or, if this contract is with the State University 

or City University of New York, Section 355 or 

Section 6218 of the Education Law), if this contract 

exceeds $50,000 (or the minimum thresholds agreed 

to by the Office of the State Comptroller for certain 

S.U.N.Y. and C.U.N.Y. contracts), or if this is an 

amendment for any amount to a contract which, as so 

amended, exceeds said statutory amount, or if, by this 

contract, the State agrees to give something other 

than money when the value or reasonably estimated 

value of such consideration exceeds $10,000, it shall 

not be valid, effective or binding upon the State until 

it has been approved by the State Comptroller and 

filed in his office.  Comptroller's approval of 

contracts let by the Office of General Services is 

required when such contracts exceed $85,000 (State 

Finance Law Section 163.6.a). 

 
 

4. WORKERS' COMPENSATION BENEFITS. 
In accordance with Section 142 of the State Finance 

Law, this contract shall be void and of no force and 

effect unless the Contractor shall provide and 

maintain coverage during the life of this contract for 

the benefit of such employees as are required to be 

covered by the provisions of the Workers' 

Compensation Law. 

 

5. NON-DISCRIMINATION 

REQUIREMENTS.  To the extent required by 

Article 15 of the Executive Law (also known as the 

Human Rights Law) and all other State and Federal 

statutory and constitutional non-discrimination 

provisions, the Contractor will not discriminate 

against any employee or applicant for employment 

because of race, creed, color, sex, national origin, 

sexual orientation, age, disability, genetic 

predisposition or carrier status, or marital status.  

Furthermore, in accordance with Section 220-e of the 

Labor Law, if this is a contract for the construction, 

alteration or repair of any public building or public 

work or for the manufacture, sale or distribution of 

materials, equipment or supplies, and to the extent 

that this contract shall be performed within the State 

of New York, Contractor agrees that neither it nor its 

subcontractors shall, by reason of race, creed, color, 
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disability, sex, or national origin:  (a) discriminate in 

hiring against any New York State citizen who is 

qualified and available to perform the work; or (b) 

discriminate against or intimidate any employee hired 

for the performance of work under this contract.  If 

this is a building service contract as defined in 

Section 230 of the Labor Law, then, in accordance 

with Section 239 thereof, Contractor agrees that 

neither it nor its subcontractors shall by reason of 

race, creed, color, national origin, age, sex or 

disability:  (a) discriminate in hiring against any New 

York State citizen who is qualified and available to 

perform the work; or (b) discriminate against or 

intimidate any employee hired for the performance of 

work under this contract.  Contractor is subject to 

fines of $50.00 per person per day for any violation 

of Section 220-e or Section 239 as well as possible 

termination of this contract and forfeiture of all 

moneys due hereunder for a second or subsequent 

violation. 

 

6. WAGE AND HOURS PROVISIONS.  If this is 

a public work contract covered by Article 8 of the 

Labor Law or a building service contract covered by 

Article 9 thereof, neither Contractor's employees nor 

the employees of its subcontractors may be required 

or permitted to work more than the number of hours 

or days stated in said statutes, except as otherwise 

provided in the Labor Law and as set forth in 

prevailing wage and supplement schedules issued by 

the State Labor Department.  Furthermore, 

Contractor and its subcontractors must pay at least 

the prevailing wage rate and pay or provide the 

prevailing supplements, including the premium rates 

for overtime pay, as determined by the State Labor 

Department in accordance with the Labor Law.  

Additionally, effective April 28, 2008, if this is a 

public work contract covered by Article 8 of the 

Labor Law, the Contractor understands and agrees 

that the filing of payrolls in a manner consistent with 

Subdivision 3-a of Section 220 of the Labor Law 

shall be a condition precedent to payment by the 

State of any State approved sums due and owing for 

work done upon the project. 

 

7. NON-COLLUSIVE BIDDING 

CERTIFICATION.  In accordance with Section 

139-d of the State Finance Law, if this contract was 

awarded based upon the submission of bids, 

Contractor affirms, under penalty of perjury, that its 

bid was arrived at independently and without 

collusion aimed at restricting competition.  

Contractor further affirms that, at the time Contractor 

submitted its bid, an authorized and responsible 

person executed and delivered to the State a non-

collusive bidding certification on Contractor's behalf. 

 

8. INTERNATIONAL BOYCOTT 

PROHIBITION.  In accordance with Section 220-f 

of the Labor Law and Section 139-h of the State 

Finance Law, if this contract exceeds $5,000, the 

Contractor agrees, as a material condition of the 

contract, that neither the Contractor nor any 

substantially owned or affiliated person, firm, 

partnership or corporation has participated, is 

participating, or shall participate in an international 

boycott in violation of the federal Export 

Administration Act of 1979 (50 USC App. Sections 

2401 et seq.) or regulations thereunder.  If such 

Contractor, or any of the aforesaid affiliates of 

Contractor, is convicted or is otherwise found to have 

violated said laws or regulations upon the final 

determination of the United States Commerce 

Department or any other appropriate agency of the 

United States subsequent to the contract's execution, 

such contract, amendment or modification thereto 

shall be rendered forfeit and void.  The Contractor 

shall so notify the State Comptroller within five (5) 

business days of such conviction, determination or 

disposition of appeal (2NYCRR 105.4). 

 

9. SET-OFF RIGHTS.  The State shall have all of 

its common law, equitable and statutory rights of set-

off.  These rights shall include, but not be limited to, 

the State's option to withhold for the purposes of set-

off any moneys due to the Contractor under this 

contract up to any amounts due and owing to the 

State with regard to this contract, any other contract 
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with any State department or agency, including any 

contract for a term commencing prior to the term of 

this contract, plus any amounts due and owing to the 

State for any other reason including, without 

limitation, tax delinquencies, fee delinquencies or 

monetary penalties relative thereto.  The State shall 

exercise its set-off rights in accordance with normal 

State practices including, in cases of set-off pursuant 

to an audit, the finalization of such audit by the State 

agency, its representatives, or the State Comptroller. 

 

10. RECORDS.  The Contractor shall establish and 

maintain complete and accurate books, records, 

documents, accounts and other evidence directly 

pertinent to performance under this contract 

(hereinafter, collectively, "the Records").  The Records 

must be kept for the balance of the calendar year in 

which they were made and for six (6) additional years 

thereafter.  The State Comptroller, the Attorney 

General and any other person or entity authorized to 

conduct an examination, as well as the agency or 

agencies involved in this contract, shall have access to 

the Records during normal business hours at an office 

of the Contractor within the State of New York or, if no 

such office is available, at a mutually agreeable and 

reasonable venue within the State, for the term 

specified above for the purposes of inspection, auditing 

and copying.  The State shall take reasonable steps to 

protect from public disclosure any of the Records 

which are exempt from disclosure under Section 87 of 

the Public Officers Law (the "Statute") provided that:  

(i) the Contractor shall timely inform an appropriate 

State official, in writing, that said records should not be 

disclosed; and (ii) said records shall be sufficiently 

identified; and (iii) designation of said records as 

exempt under the Statute is reasonable.  Nothing 

contained herein shall diminish, or in any way 

adversely affect, the State's right to discovery in any 

pending or future litigation. 

 
11. IDENTIFYING INFORMATION AND PRIVACY 

NOTIFICATION.  (a) Identification Number(s).  Every 

invoice or New York State Claim for Payment submitted to a 

New York State agency by a payee, for payment for the sale of 

goods or services or for transactions (e.g., leases, easements, 

licenses, etc.) related to real or personal property must include 

the payee's identification number.  The number is any or all of 

the following: (i) the payee’s Federal employer identification 

number, (ii) the payee’s Federal social security number, and/or 

(iii) the payee’s Vendor Identification Number assigned by the 

Statewide Financial System.  Failure to include such number or 

numbers may delay payment. Where the payee does not have 

such number or numbers, the payee, on its invoice or Claim for 

Payment, must give the reason or reasons why the payee does 

not have such number or numbers. 

 

(b) Privacy Notification.  (1)  The authority to request the 

above personal information from a seller of goods or services or 

a lessor of real or personal property, and the authority to 

maintain such information, is found in Section 5 of the State 

Tax Law.  Disclosure of this information by the seller or lessor 

to the State is mandatory. The principal purpose for which the 

information is collected is to enable the State to identify 

individuals,  businesses  and others who have been delinquent in 

filing tax returns or may have understated their tax liabilities 

and to generally identify persons affected by the taxes 

administered by the Commissioner of Taxation and Finance.  

The information will be used for tax administration purposes 

and for any other purpose authorized by law. (2) The personal 

information is requested by the purchasing unit of the agency 

contracting to purchase the goods or services or lease the real or 

personal property covered by this contract or lease. The 

information is maintained in the Statewide Financial System by 

the Vendor Management Unit within the Bureau of State 

Expenditures, Office of the State Comptroller, 110 State Street, 

Albany, New York 12236. 

 

12. EQUAL EMPLOYMENT OPPORTUNITIES 

FOR MINORITIES AND WOMEN.  In 

accordance with Section 312 of the Executive Law 

and 5 NYCRR 143, if this contract is:  (i) a written 

agreement or purchase order instrument, providing 

for a total expenditure in excess of $25,000.00, 

whereby a contracting agency is committed to expend 

or does expend funds in return for labor, services, 

supplies, equipment, materials or any combination of 

the foregoing, to be performed for, or rendered or 

furnished to the contracting agency; or (ii) a written 

agreement in excess of $100,000.00 whereby a 

contracting agency is committed to expend or does 

expend funds for the acquisition, construction, 

demolition, replacement, major repair or renovation 

of real property and improvements thereon; or (iii) a 

written agreement in excess of $100,000.00 whereby 
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the owner of a State assisted housing project is 

committed to expend or does expend funds for the 

acquisition, construction, demolition, replacement, 

major repair or renovation of real property and 

improvements thereon for such project, then the 

following shall apply and by signing this agreement 

the Contractor certifies and affirms that it is 

Contractor’s equal employment opportunity policy 

that: 

 

(a) The Contractor will not discriminate against 

employees or applicants for employment because of 

race, creed, color, national origin, sex, age, disability 

or marital status, shall make and document its 

conscientious and active efforts to employ and utilize 

minority group members and women in its work 

force on State contracts and will undertake or 

continue existing programs of affirmative action to 

ensure that minority group members and women are 

afforded equal employment opportunities without 

discrimination.  Affirmative action shall mean 

recruitment, employment, job assignment, promotion, 

upgradings, demotion, transfer, layoff, or termination 

and rates of pay or other forms of compensation; 

 

(b) at the request of the contracting agency, the 

Contractor shall request each employment agency, 

labor union, or authorized representative of workers 

with which it has a collective bargaining or other 

agreement or understanding, to furnish a written 

statement that such employment agency, labor union 

or representative will not discriminate on the basis of 

race, creed, color, national origin, sex, age, disability 

or marital status and that such union or representative 

will affirmatively cooperate in the implementation of 

the Contractor's obligations herein; and  

 

(c) the Contractor shall state, in all solicitations or 

advertisements for employees, that, in the 

performance of the State contract, all qualified 

applicants will be afforded equal employment 

opportunities without discrimination because of race, 

creed, color, national origin, sex, age, disability or 

marital status. 

 

Contractor will include the provisions of "a", "b", and 

"c" above, in every subcontract over $25,000.00 for 

the construction, demolition, replacement, major 

repair, renovation, planning or design of real property 

and improvements thereon (the "Work") except 

where the Work is for the beneficial use of the 

Contractor.  Section 312 does not apply to:  (i) work, 

goods or services unrelated to this contract; or (ii) 

employment outside New York State.  The State shall 

consider compliance by a contractor or subcontractor 

with the requirements of any federal law concerning 

equal employment opportunity which effectuates the 

purpose of this section.  The contracting agency shall 

determine whether the imposition of the requirements 

of the provisions hereof duplicate or conflict with any 

such federal law and if such duplication or conflict 

exists, the contracting agency shall waive the 

applicability of Section 312 to the extent of such 

duplication or conflict.  Contractor will comply with 

all duly promulgated and lawful rules and regulations 

of the Department of Economic Development’s  

Division of Minority and Women's Business 

Development pertaining hereto. 

 

13. CONFLICTING TERMS.  In the event of a 

conflict between the terms of the contract (including 

any and all attachments thereto and amendments 

thereof) and the terms of this Appendix A, the terms 

of this Appendix A shall control. 

 

14. GOVERNING LAW.  This contract shall be 

governed by the laws of the State of New York 

except where the Federal supremacy clause requires 

otherwise. 

 

15. LATE PAYMENT.  Timeliness of payment and 

any interest to be paid to Contractor for late payment 

shall be governed by Article 11-A of the State 

Finance Law to the extent required by law. 

 

16. NO ARBITRATION.  Disputes involving this 

contract, including the breach or alleged breach 

thereof, may not be submitted to binding arbitration 
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(except where statutorily authorized), but must, 

instead, be heard in a court of competent jurisdiction 

of the State of New York. 

 

17. SERVICE OF PROCESS.  In addition to the 

methods of service allowed by the State Civil 

Practice Law & Rules ("CPLR"), Contractor hereby 

consents to service of process upon it by registered or 

certified mail, return receipt requested.  Service 

hereunder shall be complete upon Contractor's actual 

receipt of process or upon the State's receipt of the 

return thereof by the United States Postal Service as 

refused or undeliverable.  Contractor must promptly 

notify the State, in writing, of each and every change 

of address to which service of process can be made.  

Service by the State to the last known address shall 

be sufficient.  Contractor will have thirty (30) 

calendar days after service hereunder is complete in 

which to respond. 

 

18. PROHIBITION ON PURCHASE OF 

TROPICAL HARDWOODS. The Contractor 

certifies and warrants that all wood products to be 

used under this contract award will be in accordance 

with, but not limited to, the specifications and 

provisions of Section 165 of the State Finance Law, 

(Use of Tropical Hardwoods) which prohibits 

purchase and use of tropical hardwoods, unless 

specifically exempted, by the State or any 

governmental agency or political subdivision or 

public benefit corporation. Qualification for an 

exemption under this law will be the responsibility of 

the contractor to establish to meet with the approval 

of the State. 

 

In addition, when any portion of this contract 

involving the use of woods, whether supply or 

installation, is to be performed by any subcontractor, 

the prime Contractor will indicate and certify in the 

submitted bid proposal that the subcontractor has 

been informed and is in compliance with 

specifications and provisions regarding use of 

tropical hardwoods as detailed in §165 State Finance 

Law. Any such use must meet with the approval of 

the State; otherwise, the bid may not be considered 

responsive. Under bidder certifications, proof of 

qualification for exemption will be the responsibility 

of the Contractor to meet with the approval of the 

State. 

 

19. MACBRIDE FAIR EMPLOYMENT 

PRINCIPLES.  In accordance with the MacBride 

Fair Employment Principles (Chapter 807 of the 

Laws of 1992), the Contractor hereby stipulates that 

the Contractor either (a) has no business operations in 

Northern Ireland, or (b) shall take lawful steps in 

good faith to conduct any business operations in 

Northern Ireland in accordance with the MacBride 

Fair Employment Principles (as described in Section 

165 of the New York State Finance Law), and shall 

permit independent monitoring of compliance with 

such principles. 

 

20. OMNIBUS PROCUREMENT ACT OF 1992. 
It is the policy of New York State to maximize 

opportunities for the participation of New York State 

business enterprises, including minority and women-

owned business enterprises as bidders, subcontractors 

and suppliers on its procurement contracts. 

 

Information on the availability of New York State 

subcontractors and suppliers is available from: 

NYS Department of Economic Development 

Division for Small Business 

30 South Pearl St -- 7
th

 Floor 

Albany, New York  12245 

Telephone:  518-292-5220 

Fax:  518-292-5884 

http://www.empire.state.ny.us 

 

A directory of certified minority and women-owned 

business enterprises is available from: 

NYS Department of Economic Development 

Division of Minority and Women's Business  

    Development 

30 South Pearl St -- 2nd Floor 

Albany, New York  12245 

Telephone:  518-292-5250 
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Fax:  518-292-5803 

http://www.empire.state.ny.us 

 

The Omnibus Procurement Act of 1992 requires that 

by signing this bid proposal or contract, as 

applicable, Contractors certify that whenever the total 

bid amount is greater than $1 million: 

 

(a) The Contractor has made reasonable efforts to 

encourage the participation of New York State 

Business Enterprises as suppliers and subcontractors, 

including certified minority and women-owned 

business enterprises, on this project, and has retained 

the documentation of these efforts to be provided 

upon request to the State; 

 

(b) The Contractor has complied with the Federal 

Equal Opportunity Act of 1972 (P.L. 92-261), as 

amended;  

 

(c) The Contractor agrees to make reasonable efforts 

to provide notification to New York State residents of 

employment opportunities on this project through 

listing any such positions with the Job Service 

Division of the New York State Department of 

Labor, or providing such notification in such manner 

as is consistent with existing collective bargaining 

contracts or agreements.  The Contractor agrees to 

document these efforts and to provide said 

documentation to the State upon request; and  

 

(d) The Contractor acknowledges notice that the 

State may seek to obtain offset credits from foreign 

countries as a result of this contract and agrees to 

cooperate with the State in these efforts. 

 

21. RECIPROCITY AND SANCTIONS 

PROVISIONS.   Bidders are hereby notified that if 

their principal place of business is located in a 

country, nation, province, state or political 

subdivision that penalizes New York State vendors, 

and if the goods or services they offer will be 

substantially produced or performed outside New 

York State, the Omnibus Procurement Act 1994 and 

2000 amendments (Chapter 684 and Chapter 383, 

respectively) require that they be denied contracts 

which they would otherwise obtain.  NOTE:  As of 

May 15, 2002, the list of discriminatory jurisdictions 

subject to this provision includes the states of South 

Carolina, Alaska, West Virginia, Wyoming, 

Louisiana and Hawaii.  Contact NYS Department of 

Economic Development for a current list of 

jurisdictions subject to this provision. 

 

22. COMPLIANCE WITH NEW YORK STATE 

INFORMATION SECURITY BREACH AND 

NOTIFICATION ACT.  Contractor shall comply 

with the provisions of the New York State 

Information Security Breach and Notification Act 

(General Business Law Section 899-aa; State 

Technology Law Section 208).   

 

23. COMPLIANCE WITH CONSULTANT 

DISCLOSURE LAW.  If this is a contract for 

consulting services, defined for purposes of this 

requirement to include analysis, evaluation, research, 

training, data processing, computer programming, 

engineering, environmental, health, and mental health 

services, accounting, auditing, paralegal, legal or 

similar services, then, in accordance with Section 163 

(4-g) of the State Finance Law (as amended by 

Chapter 10 of the Laws of 2006), the Contractor shall 

timely, accurately and properly comply with the 

requirement to submit an annual employment report 

for the contract to the agency that awarded the 

contract, the Department of Civil Service and the 

State Comptroller.   
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24. PROCUREMENT LOBBYING. To the extent 

this agreement is a "procurement contract" as defined 

by State Finance Law Sections 139-j and 139-k, by 

signing this agreement the contractor certifies and 

affirms that all disclosures made in accordance with 

State Finance Law Sections 139-j and 139-k are 

complete, true and accurate.  In the event such 

certification is found to be intentionally false or 

intentionally incomplete, the State may terminate the 

agreement by providing written notification to the 

Contractor in accordance with the terms of the 

agreement.   

 

25. CERTIFICATION OF REGISTRATION TO 

COLLECT SALES AND COMPENSATING USE 

TAX BY CERTAIN STATE CONTRACTORS, 

AFFILIATES AND SUBCONTRACTORS.  To 

the extent this agreement is a contract as defined by 

Tax Law Section 5-a, if the contractor fails to make 

the certification required by Tax Law Section 5-a or 

if during the term of the contract, the Department of 

Taxation and Finance or the covered agency, as 

defined by Tax Law 5-a, discovers that the 

certification, made under penalty of perjury, is false, 

then such failure to file or false certification shall be 

a material breach of this contract and this contract 

may be terminated, by providing written notification 

to the Contractor in accordance with the terms of the 

agreement, if the covered agency determines that 

such action is in the best interest of the State. 

 

. 

 
 



B-2 

PARTICIPATION OPPORTUNITIES FOR NEW YORK STATE CERTIFIED MWBES  
 
DED is required to comply with and implement the provisions of New York State Executive Law Article 
15-A and 5 NYCRR Parts 142-144 (“MWBE Regulations”) for all State contracts as defined therein, 
with a value (1) in excess of $25,000 for labor, services, equipment, materials, or any combination of 
the foregoing or (2) in excess of $100,000 for real property renovations and construction.  Approval 
of funding by DED is conditioned upon and subject to the following requirements: 

 
a) Contractor agrees to fully comply and cooperate with DED in the implementation of New York 

State Executive Law Article 15-A.  These requirements include contracting opportunities for 
MWBEs.   
 

b) DED has an overall agency goal of 20% for MWBE participation.  Goals for each 
project/contract shall be established pursuant to current MWBE availability.  For purposes of 
this EIP Project, DED hereby establishes an overall goal of TBD% for MWBE participation, 
TBD% for MBE participation and TBD% for WBE participation.  
 

c) Contractor’s demonstration of “good faith efforts” pursuant to 5 NYCRR §142.8 shall be a part 
of these requirements. These provisions shall be deemed supplementary to, and not in lieu of, 
other applicable federal, state or local laws. 
 

d) For purposes of providing meaningful participation by MWBEs on the project and achieving 
the project goals established herein, Recipient should reference the directory of New York 
State Certified MBWEs found at the following internet address: 
http://www.esd.ny.gov/MWBE/directorySearch.html. 
Additionally, Recipient is encouraged to contact Diane Kinnicut of Empire State Development 
Office of Contractor and Supplier Diversity at (518) 292-5727 to discuss additional methods of 
maximizing participation by MWBEs on the project.  
 

e)  Contractor is required to submit a MWBE Utilization Plan (Exhibit 1) not later than ten (10) 
days after request.  Any modifications or changes to the MWBE Utilization Plan during the 
performance of the project must be reported on a revised MWBE Utilization Plan and 
submitted to DED.  

 
f)  DED will review the submitted MWBE Utilization Plan and advise the Contractor of DED 

acceptance or issue a notice of deficiency within twenty (20) days of receipt. 
 

g)  If a notice of deficiency is issued, Contractor agrees that it shall respond to the notice of 
deficiency within seven (7) business days of receipt by submitting to the OFFICE OF 
CONTRACTOR AND SUPPLIER DIVERSITY, EMPIRE STATE DEVELOPMENT, EMPIRE STATE 
DEVELOPMENT, ALBANY, NY 12245, c/o Diane Kinnicut 518-292-5727, a written remedy in 
response to the notice of deficiency.  If the written remedy that is submitted is not timely or is 
found by DED to be inadequate, DED shall notify the Recipient and direct the Recipient to 
submit, within five (5) business days, a request for a partial or total waiver of MWBE 

http://www.esd.ny.gov/MWBE/directorySearch.html
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participation goals on Form E5.  Failure to file the waiver form in a timely manner may result 
in a finding that Recipient has intentionally or willfully failed to comply with the requirements 
of the Executive Law Article 15-A and the MWBE provisions outlined herein.   

 
h)  DED may find that Contractor has willfully or intentionally failed to meet the MWBE 

project/contract requirements under the following circumstances:  

1. If a Contractor fails to submit a MWBE Utilization Plan; 
2. If a Contractor fails to submit a written remedy to a notice of deficiency;   
3. If a Contractor fails to submit a request for waiver; or  
4. If DED determines that Contractor has failed to document good faith efforts pursuant to 

5 NYCRR §142.8.  
 

i)  Contractor shall attempt to utilize, in good faith, any MBE or WBE identified within its MWBE 
Utilization Plan during the performance of the project/contract.  Requests for a partial or total 
waiver of established goal requirements made subsequent to the execution of the Contract 
may be made at any time during the term of the project to DED, but must be made no later 
than prior to the submission of a request for final payment on the project/contract. 

 
j)   Contractor is required to submit a Quarterly MWBE Contractor Compliance & Payment Report 

to EMPIRE STATE DEVELOPMENT, ALBANY, NY 12245, c/o Diane Kinnicut 518-292-5727, by the 
10th day following each end of quarter over the term of the project documenting the progress 
made toward achievement of the MWBE project goals. 

   
k)  Where MWBE goals have been established herein, pursuant to 5 NYCRR §142.8, Contractor 

must document “good faith efforts” to provide meaningful participation by MWBEs as 
subcontractors or suppliers in the performance of the project.  The Contractor acknowledges 
that if Contractor is found to have willfully and intentionally failed to comply with the MWBE 
participation goals and requirements set forth herein, such a finding may result in either the 
recapture of grant proceeds or reduction in grant amount.  Such MWBE Recapture/Reduction 
shall be calculated as an amount equaling the difference between:  (1) all sums identified for 
payment to MWBEs had the Contractor achieved the MWBE project goals; and (2) all sums 
actually paid to MWBEs for work performed or materials supplied under the project.   

 
   

FREEDOM OF INFORMATION LAW 

The Department is subject to the Freedom of Information Law (FOIL), which governs the 

process for the public disclosure of certain records maintained by the Department.  (See Public 

Officers Law, Sections 84 through 90.  Any documents, including a proposal submitted to the 

Department’s Environmental Investment Program (EIP) may become subject to disclosure pursuant 

to FOIL. 
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At the time of application, the Contractor may request that the Department except all or part 

of Contractor's proposal, reports or other information submitted to the Department from public 

disclosure, pursuant to Section 87(2)(d) of the Public Officers Law, on the ground that said specified 

item(s) contain trade secrets or that the information, if disclosed, would cause substantial injury to 

the competitive position of the Contractor.  The request for an exception must be in writing and must 

state the reasons why the information should be excepted from disclosure.  It must also specify the 

items or portions thereof for which the exception is requested.  The Department reserves the right to 

determine whether the information submitted by the applicant may be withheld from disclosure 

under FOIL.  A Contractor’s submission of the above referenced letter triggers the Department’s 

obligation to notify the Contractor of any request for disclosure of their information. A Contractor will 

then have the opportunity to write to the Department and request that the previously identified 

information continue to be excepted from disclosure.  The Department will then notify the Contractor 

of the Department's decision to grant or deny such request for exception from disclosure in 

accordance with the provisions of Section 89(5) of the Public Officers Law.  Any information 

submitted by the Contractor, for which the Contractor requests exception from disclosure, shall be 

temporarily excepted from disclosure until fifteen days after the entitlement to such exception has 

been finally determined by the Department.  Contractor's rights upon denial or granting of request 

may be found in Section 89(5) of the Public Officer's Law. 

SUBCONTRACTING AND PURCHASING REQUIREMENTS 

The Contractor(s) may subcontract elements of the project for which it lacks location or in-

house capabilities.  In addition, DED reserves the right to mandate the use of subcontractors pursuant 

to the disbursement of any EIP grant.   All proposals must identify any subcontracting firm or firms 

and cite them in their proposals, including, but not necessarily limited to, Utilization Plans 

documenting MWBE expected participation.  DED is an equal opportunity contractor and reserves the 

right to review and approve all subcontracting firms pursuant to the MWBE provisions outlined 

herein and the Executive Law Article 15-A. 

After the contract is awarded, any subcontracts or purchases in excess of $15,000 which are 

identified as sole source must include a detailed justification for such a designation.   
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PAYMENT PROCESS 

Payment for services performed to the satisfaction of the DED shall be made in the ordinary 

course of State business upon receipt of duly authenticated invoices/vouchers and upon receipt of 

agreed upon financial and activity reports. All payments shall be on a reimbursement basis only.  

Receipts for all non-personal expenses must be attached as evidence of cost whether done in-house 

or by an outside service.  DED shall reimburse the contractor for travel expenses in accordance with 

State rates. 

 

 

 



 

Exhibit 1 

MINORITY & WOMEN-OWNED BUSINESS ENTERPRISE PROGRAM 
Agency Name:  VENDOR/CONTRACTOR'S UTILIZATION PLAN 

 
1.  Contractor Name & Address 
 
 

 
Check Appropriate Box(es) 
 

 
 

 
 

 
Goals for certified MWBE's 
 
MBE Goal  _____% 
WBE Goal _____% 

 
Contract I.D. Number 

 
Project Description & Location 
 
 

 
 

 
Contractor's FID # 

 
Total Contract Value 

 
 

 
 

 
 

 
 

 
Check 

 
One 

 
 

 
 

 
 
2.  Certified MWBE 
      Name & Address 

 
 
Telephone 
Number 

 
 
Check 
One 

 
Subcontractor/ 

Supplier 
Taxpayer/Federal ID # 

 
 
MBE 

 
 
WBE 

 
 
 

Description of Work 

 
 

$ Value of 
Contract 

 
 

 
 

 
 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 
 

 
 

 
 

 
 

 
 

 
 

 
3. 

 
$ Amount 

 
% of Total 

 
(a) Total contract bid amount: 

 
 

 
100% 

 
(b) Total subcontracts with certified MBEs: 

 
 

 
 

 
(c) Total subcontracts with certified WBEs: 

 
 

 
 

CONTRACTED BY                            My firm proposes to use the MWBE's listed on this form.                          This Report is required pursuant to Executive Law. 
 
4.  Prepared By: (Signature of Contractor) 
 

 
Print Name of Contractor: 

 
Telephone Number: 

 
Date: 

 
FOR OFFICE USE ONLY 
 

 
Reviewed By: 

 
Date: 

 
Number of 
Certified 
Firms: 
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MINORITY AND WOMEN-OWNED BUSINESS ENTERPRISE PROGRAM 
VENDOR/CONTRACTORS UTILIZATION PLAN 

 
This plan is to be used to identify subcontractors and suppliers to be utilized by the prime to fulfill minority and women-owned business goals.  This form is to be submitted along with 
any quote or proposal or as instructed by the department, to the address indicated in the department's instructions to bidders.  An amended utilization program must be submitted 
whenever there are changes to the original utilization program. 
 
 SHADED BOXES ARE FOR AGENCY USE. 

 
1. Contractor Name & Address: Full name of firm, home office address. 
 

Project Description & Location: Examples: Research, Training.  Indicate where work is to be performed. 
 

Check Appropriate Boxes: It is possible to be the prime contractor and a grant recipient. 
 

Indicate the MBE/WBE Goals: These are the goals set for the contract. 
 

Contractor's FID #: Enter your firm's Federal Identification Number.  In the case of a sole proprietorship, Social 
Security number will suffice. 

 
Total Contract Value: Indicate the dollar amount of this proposal. 

 
2. List the name of the certified MBEs and WBEs to be utilized; telephone number; check if a subcontractor for services or a supplier of goods; provide the payee ID (Federal 

Identification Number or Social Security Number); check appropriate MBE or WBE box; Work Description (examples: printing, training, supplies); dollar amount of the MWBE's 
quote for the product or service (attach any written quotations received). 

 
3. For Agency Use: (a) Will be the total value of the bid. 
 

(b) Total up MBE dollars listed in #2.  Percent participation is determined by dividing the 
MBE total by the total in (a). 

 
(c) Total up WBE dollars listed in #2.  Percent participation is determined by dividing the 

WBE total by the total in (a). 
 
4. Bidder/Proposal must sign and date the form. 
 
The low bidder will be notified of acceptance of the plan or of deficiencies found in meeting the goals set for the contract.  In cases where a deficiency is found, the agency will issue a 
notice of deficiency to the bidder, and the bidder must provide the agency with a written remedy in response to that notice within seven (7) business days of its receipt.  If the remedy to 
a notice of deficiency is not timely or if it is found by the agency to be inadequate, the agency shall request the contractor to submit a waiver form within five (5) business days.  Failure 
to file the waiver in a timely manner may be grounds for disqualification of the bid. 
 
 
(INSTRUCTIONS) 
 

 



 

Exhibit 2 

EEO STAFFING PLAN 

 

Project/RFP Title ______________________________________________Location of Contract:_________________________________________________________ 

              County    ZIP 

Contractor/Firm Name____________________________ Address_________________________________________________________________________________ 

         City      State  ZIP 

Check applicable categories: (1)  Staff Estimates include:   Contract/Project Staff   Total Work Force    Subcontractors 

    (2)  Type of Contract:    Construction Consultants   Commodities    Services/Consultants 

 

Total Anticipated Work Force 

 

Federal 

Occupational 

Category 

Total Number of 

Employees 

Black 

(Not of Hispanic 

Origin) 

Hispanic Asian or Pacific 

Islander 

Native 
American/ 

Alaskan Native 

Total Percent 

Minority 

Employees 

Total Percent  

Female 

Employees 

 

 
  Male        Female   Male        Female   Male        Female   Male        Female   Male        Female   

 

Officials/Admin 

     
  

 

Professionals 

     
  

 

Technicians 

     
  

 

Sales Workers 

     
  

 

ffice & Clerical 

     
  

 

Craft Workers 

     
  

 

Operatives 

     
  

 

Laborers 

     
  

 

Service Workers 

     
  

 

              TOTALS 

     
  

 

Company Official’s Name___________________________________________________________________ Title______________________________________________ 

 

Company Official’s  Signature________________________________________________________________Date_____________________________________________ 

 

Telephone Number_(____)_______________________________________________________________ 
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Exhibit 3 

WORK FORCE EMPLOYMENT UTILIZATION REPORT 

SERVICES and/or CONSULTANT FIRMS 

 

Agency ________________________/Code______________ Reporting Period _____________________________ Check one:   Quarterly Report  Semi-Annual Report 

            

Contractor Firm Name______________________________________________Address_____________________________________________________________ 
           City   State    Zip 

Type of Report:    Contract Specific Work Force       Total Work Force      Check of NOT-FOR-PROFIT  

 

   Federal ID/Payee ID No. ___________________________                                           Contract No. _____________________ Location of Work __________________________________ 
               County            ZIP 

   Check One:   Prime Contractor    Subcontractor   Product/Service Provided ____________________________________________________________ 

Contract Amount:  $________________________________  Contract Start Date: _______________________ Percent of Job Completed __________________ 

 

             Number of Employees 

Federal 

Occupational 

Category 

Total Number of 

Employees 

Black 

(Not of Hispanic 

Origin) 

Hispanic 
Asian or Pacific 

Islander 

Native American/ 

Alaskan Native 

Total Percent 

Minority 

Employees 

Total Percent 

Female 

Employees 

 Male         Female Male        Female    Male       Female Male        Female Male        Female   

Officials/Admin        

Professionals        

Technicians        

Sales Workers        

Office & Clerical        

Craft Workers        

Operatives        

Laborers        

Service Workers        

               

TOTALS 

       

 

Company Official’s Name ___________________________________________________________________ Title _________________________________________ 

 

Company Official’s Signature _________________________________________________________________Date _________________________________________ 
 

Telephone Number __(____)_______________________________________________________ 

 



 

Exhibit 3-A 

WORK FORCE EMPLOYMENT UTILIZATION REPORT 

SERVICE and/or CONSULTANT FIRMS 
INSTRUCTIONS FOR COMPLETION 
 

PURPOSE:  The Work Force Utilization Report for Service and/or Consultant Firms is prepared by all contractors, and subcontractors if any, providing services (skilled or non-skilled) or 
professional consulting services to a state agency to document their actual employment of minority group members and women during the period covered by the report.  The report has a 
format similar to forms used by the Federal government for reporting equal employment opportunity data.  When the contract specific work force can be identified, the report covers all 
employees (including apprentices or trainees) working on the project.  If the contract specific work force cannot be separated out, the contractor’s total work force is reported.  The 
completed reports are used by the contracting state agency to monitor the contractor’s and subcontractor’s compliance with the contract’s equal employment opportunity requirements. 

 

GENERAL INFORMATION: 
1. Name of contracting state agency and state agency code (five-digit code). 
2. Reporting period covered by report (mm/dd/yy to mm/dd/yy); check to indicate Quarterly or Semi-Annual Report. 
3. Contractor firm name (prime contractor on summary report submitted to agency) and address (including city name, state, and zip code); check if the contractor is a NOT-

FOR-PROFIT. 
4. Type of Report:  check to indicate whether report covers (i) the Contract Specific Work Force or (ii) the Company’s Total Work Force (in the event the contract specific 

work force cannot be separated out). 
5. Contractor Federal Employer Identification number or payee identification number (prime contractor i.d. on summary report); check to indicate prime or subcontractor report. 
6. Contract Amount is dollar amount based on terms of the contract. 
7. Contract number  is the agency assigned number given to the contract (seven digits). 
8. Location of work including county and zip code where work is performed 
9. Indicate Product or Service provided by contractor (brief description). 
10. Contract start date is month/day/year work on contract actually began. 
11. Contractor’s estimate of the percentage of work completed at the end of this reporting period. 

 

FEDERAL OCCUPATIONAL CATEGORIES:  The contractor’s work force is broken down and reported by the nine Federal Occupational Categories (FOC’s) consistent with the Federal 
government’s EEO-1 categories for the private sector labor force.  These are:  Officials and Managers, Professionals, Technicians, Sales, Office & Clerical (Administrative 
Support), Craft Workers, Operatives, Laborers and Service Workers.  The categories are general in nature, and include all related occupational job titles.  The contracting agency 
can provide assistance in categorizing specific jobs. 

 

TOTAL NUMBER OF EMPLOYEES:  Record the total number of all persons employed in each FOC during the reporting period, regardless of ethnicity (either working on the specific contract 
OR in the contractor'’ total work force, based on the type of report indicated above).  Report the total number of male (M) employees in column (1) and the total number of female (F) 
employees in column (2) for each FOC>  In columns (3) thru (10) report the numbers of male and female minority group members employed, based on the following defined groups: 

 Black (not of Hispanic origin):  all persons having origins in any of the Black African racial groups; 

 Hispanic: all persons of Mexican, Puerto Rican, Dominican, Cuban, Central or South American descent of either Indian or Hispanic origin, regardless of race; 

 Asian or Pacific Islander:  all persons having origins in any of the Far East countries, South East Asia, the Indian subcontinent or the Pacific Islands; 

 Native American or Alaskan Native:  all persons having origins in any of the original peoples of North America. 
 

TOTAL % MINORITY = sum of all minority group members (male and female) employed in the FOC divided by the total number of all employees in that FOC (column 1 + column 2). 
 

TOTAL % FEMALE = total number of female employees in the FOC (column 2) divided by the total number of all employees in that FOC (column 1 + column 2). 
 

TOTALS:  column totals should be calculated (sum each column) for all FOC’s combined.  Total minority and female percentages should be calculated as shown above, based on the column 
totals. 

 

SUBMISSION:  The work force utilization report is to be completed by both prime and subcontractors and signed and dated by an authorized representative before submission.  This Company 
Official’s name, official title and telephone number should be printed or typed where indicated on the bottom of the form. 

 The prime contractor shall complete a report for its own work force, collect reports completed by each subcontractor, and prepare a summary report for the entire combined 
contract work force.  The reports shall include the total number of employees in each occupational category for all payrolls completed in the reporting period.  The prime contractor 

shall submit the summary report to the contracting agency as required by Part 142 of Title 5 of the NYCRR pursuant to Article 15-A of the Executive Law.
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